Citvof PLANNING COMMISSION MEETING AGENDA
Ol g
Caymas Tuesday, June 18, 2019, 7:00 PM

WASHINGTON City Hall, 616 NE 4th Avenue

.  CALL TO ORDER
. ROLL CALL

lll. MINUTES
A.  Approval of the minutes from the May 21, 2019 Planning Commission Meeting

& May 21, 2019 Planning Commission Minutes

IV. MEETING ITEMS

A.  Public Hearing to Consider Amendments to Camas Municipal Code (CMC) Chapter
18.35 Wireless Communication Facilities (MC19-02)
Presenter: Lauren Hollenbeck, Senior Planner

& Staff Report for Minor Amendments to CMC, Chapter 18.35
1_CMC, Chapter 18.35 with Redlines
2_CMC, Chapter 18.35 without Redlines

3 _Federal Communications Commission (FCC) Ruling, Sept 2018

4 New York SMSA Limited Partnership v. Town of Clarkstown
5 Washington Small Cell Presentation (May 2019)

6_Wireless Code Staff's Presentation

B.  Public Hearing to Consider the Evergreen School District Capital Facilities Plan and
Impact Fees (CPA19-06)
Presenter: Sarah Fox, Senior Planner

& Staff Report for the Evergreen School District's Capital Facilities Plan (CFP)

A _Letter from Marnie Allen

B Evergreen Schools 2019-2025 CFP

C _Resolution 6183 Regarding CFP and School Impact Fees

C.  Minor Amendments to Camas Muncipal Code (CMC) (MC19-01)
Presenter: Madeline Sutherland, Assistant Planner

& Staff Report for Minor Amendments to Camas Municipal Code (CMC)
1_Amendments to CMC with Redlines

V. MISCELLANEOUS UPDATES

A.  Miscellaneous Updates
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http://camas.legistar.com/gateway.aspx?M=F&ID=c9cd37f3-e918-4de9-a3eb-a7d54f78a2ee.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=8f12360a-9eb8-4507-a890-9dd663160916.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=cd1bf85e-4a00-4308-a42b-cd87eaae967d.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=3ebcd773-3d74-439a-9bd1-4bf51c18fff0.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=83e1b046-5168-454b-a2f6-b84ee4cc9614.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=d7601a38-1569-4e79-bb71-c232235902a4.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=fcf6fd85-172a-4eb4-8b49-8ffefc8caf8d.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=0b434a57-960e-4302-a433-49ae8cde78ed.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=71d90d67-6f5a-46e5-9e94-a3cb3b998d67.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=c34a3b2c-756f-4e5c-8b26-a9f81a249e19.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=ba74515e-0498-446a-ac49-3b5bc6275bdd.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=e21e0d64-a447-4263-b3ff-367253b691b7.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=25357205-e15f-42c5-99dd-703796e573a9.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=c8727721-bc0f-4988-9e38-15c321e6a656.pdf

VI. NEXT MEETING DATE

The next Planning Commission Meeting is scheduled for Tuesday, July 16, 2019 at 7:00
p.m., in the City Council Chambers.

VIl. ADJOURNMENT

NOTE: The City of Camas welcomes and encourages the participation of all of its citizens
in the public meeting process. A special effort will be made to ensure that persons with
special needs have opportunities to participate. For more information, please call the City
Clerk's Office at 360.817.1574.
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_~__ PLANNING COMMISSION MEETING MINUTES - DRAFT

Cé“yf‘nas Tuesday, May 21, 2019, 7:00 PM

WASHINGTON - City Hall, 616 NE 4th Avenue

l. CALL TO ORDER

Chair Beel called the meeting to order at 7:02 p.m.

. ROLL CALL

Present: Bryan Beel, Troy Hull, Jim Short, Tim Hein, Geoerl Niles and Shawn
High
Excused: Harry (Steve) Karnes

James Carothers, Rachel Blair, Jan Coppola, Sarah Fox, Lauren Hollenbeck,
Madeline Sutherland, Robert Maul and David Schultz

Council Liaison: Ellen Burton

. MINUTES
A.  Approval of the minutes from the April 16, 2019 Planning Commission Meeting

& April 16, 2019 Planning Commission Meeting Minutes

It was moved by Commissioner Short, seconded by Commissioner Niles to
approve the minutes from the April 16, 2019 Planning Commission Meeting.

IV. MEETING ITEMS

A. Public Hearing - 2019 Comprehensive Plan Amendments
Presenter: Sarah Fox, Senior Planner
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http://camas.legistar.com/gateway.aspx?M=F&ID=463ea66f-c3ee-433d-a732-91de75fbb4cc.pdf

& 20

19 Comprehnsive Plan Amendments Staff Report

Index of Exhibits

1

Map of Proposed Amendments 2019

Sui Hui Property Application (CPA19-01)

Rouse Property Application (CPA19-02)

Knopp Property Application (CPA19-03)

Camas Crossing Property Application (CPA19-04)

Marty Miller Comment

Cassie Crawford Comment

Geoffrey Walters Comment

© [0 N & |0 | W N

Brian Armstrong Comment

10

Shannon Stevens Comment

11

Anthony Zezima Comment

12

Katherine Freese Comment

13

Hawk Rolewicz Comment

14

John Visser Comment

15

Russell Barber Comment

16

Leah Ann Sperl Comment

17

Jason Lind Comment_ with Staff Response

18

Ecology and Staff Response

19

Camas School District Comments

20

Department of Archaeology & Historic Preservation (DAHP)

Comment

21

Skyview HOA Comment

22

Kevin Bare Comment

23

James Howsley Comment (CPA19-03)

24

Leslie Corbin Comment (CPA19-05)

25

Presentation given by Staff

Sarah

Chair Beel opened the public testimony portion of the hearing and the following
members of the public offered testimony for each proposal:

Fox reviewed the 2019 Comprehensive Plan Amendment proposals and
provided follow-up responses to questions raised by the Commission. Additional
comment letters were submitted into the record as Exhibits 21 - 24.

Sui Hui Property Proposal (CPA19-01)

Tim Leavitt, 700 Washington Street, Suite 300, Vancouver

Rouse

Property Proposal (CPA19-02)

Eric Rouse, 3305 NE 242nd Avenue, Camas
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http://camas.legistar.com/gateway.aspx?M=F&ID=6f0cebb3-dac8-4681-9ae1-455c1823ea63.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=59ff8c74-9e12-434e-8168-f88a04097cd7.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=c7932ce9-6334-470f-9e0b-fed98cc24427.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=2a146e68-d3e7-4789-a5a6-ae5e294c7637.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=8c99798e-5c19-4f92-a703-a036878b8f81.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=37710cec-5482-4a80-b7c0-9193fca4ce38.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=b94bd36d-6740-4dd4-8432-13ab6fc12996.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=4c837778-5a6d-4ae8-9e84-8c3bad707081.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=80674852-5451-4699-aac1-a2d210570f20.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=1c36b077-de9f-4159-87c0-c082abc24fb5.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=999e38a0-d1f3-477d-94eb-03d5ee490f2b.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=ba39f2de-0330-4206-b4a5-772728b65766.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=d28406e2-cbfb-4d81-944b-7361b556be7a.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=585e1bbe-ceb7-42d6-bc8a-568551ca8e77.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=9e0b6105-f395-45f2-b3b1-23afeb24fd2c.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=ac17464b-98cd-4326-a792-32f727a9119f.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=17c84ca9-daec-4056-9fe5-99792a162710.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=45d42455-2d71-4652-922b-63fbfb3e5d13.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=e02c6f84-416e-44c9-9552-3ad242e7540a.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=0c7f86d0-005c-4a84-87c9-4056f97b151e.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=81e624f0-3cd5-4279-9b72-60a806c5ce22.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=098dd4a2-e6dc-4f81-84f0-4fbb66c85c65.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=b23ae0c0-c57e-42bf-8626-ab84d560e52e.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=8a3cbae5-f78b-4d22-a109-218d6e6858be.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=c4a08a3a-5dc3-4c6d-8afb-c97e82a09561.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=8a126aaf-2d31-4119-85d4-269494fe9bca.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=234213a7-336d-4220-bbb6-bb8951684b60.pdf

Knopp Property Proposal (CPA19-03)
Adam Kluka, 7021 NW Friberg - Strunk Street, Camas
Gary Vance, 2005 SE 192nd Avenue, Vancouver

Camas Crossing Property Proposal (CPA19-04)
John Visser, 1800 SE 202nd Avenue, Camas
Dave Lehmann, 1602 SE 202nd Avenue, Camas
Don Le, 1606 SE 202nd Avenue, Camas

Kevin Bare, 1617 SE 199th Avenue, Camas
Paul Dennis, PO Box 372, Camas

City Proposal (CPA19-05)

Martin Miller, Vega Gymnastics, 840 NW 10th Avenue, Camas
Joshua Owens, 1505 NW 10th Avenue, Camas

Leslie Corbin, 1501 NW 10th Avenue, Camas

Candice Miller, 840 NW 10th Avenue, Camas

Shannon Stevens, 825 NW Hill Street, Camas

Kathernie Freese, 848 NW Hill Street, Camas

After a lengthy discussion, it was moved by Commissioner Hull, seconded
by Commissioner Hein to forward a recommendation to City Council to
approve the comprehensive plan amendments as recommended by staff.
The motion carried unanimously.

A recess began at 9:05 p.m., for an estimated 5 minutes. The meeting
reconvened at 9:17 p.m.

Wireless Communication Facilities Camas Municipal Code (CMC) Amendments
(MC19-02)
Presenter: Lauren Hollenbeck, Senior Planner

& Wireliess Communication Facilities Staff Report

1 _CMC, Chapter 18.35 with Redlines

2 _Federal Communications Commission (FCC) Ruling Sept 2018
3 New York SMSA Limited Partnership v. Town of Clarkstown

4 Wireless Small Cell Presentation given by Meridee Pabst

5 Wireless Code Presentation given by Staff

Meridee Pabst, Wireless Policy Group, 2728 N. L Street, Washougal reviewed
the Federal Communications Commission's (FCC) regulations for small wireless
facilities.

Lauren Hollenbeck introduced and reviewed the proposed Camas Municipal
Code amendments with the Commission. This item will be scheduled for a public
hearing at the next Planning Commission Meeting on June 18th.
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http://camas.legistar.com/gateway.aspx?M=F&ID=3e96a053-a74f-40d7-8a70-29982d820b30.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=a4b44399-5d62-4c6a-9def-fe9d739779b2.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=16ddaf64-072e-48ef-b6fe-bc0d3e405231.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=63a1d2e0-4de6-49b1-b529-3e89b7407ea2.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=f999d680-2ec8-4389-b98e-4fc0709e4160.pdf
http://camas.legistar.com/gateway.aspx?M=F&ID=5c870e6a-402d-4ffd-b41d-ac2088bc6f9b.pdf

Item (C) Minor Amendments to Camas Municipal Code, Titles 17 and 18
(MC19-01) will be moved to the June 18th Planning Commission Meeting.

V. MISCELLANEOUS UPDATES

A. Miscellaneous Updates

Robert Maul provided an update about Community Development's priorties.
VI. NEXT MEETING DATE

The next Planning Commission Meeting is scheduled for Tuesday, June 18, 2019
at 7:00 p.m., in the City Council Chambers.

VIl. ADJOURNMENT

Chair Beel adjourned the meeting at 9:42 p.m.

NOTE: The City of Camas welcomes and encourages the participation of all of its citizens
in the public meeting process. A special effort will be made to ensure that persons with
special needs have opportunities to participate. For more information, please call the City
Clerk's Office at 360.817.1574.
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City of //é-\Q
Cam

as

WASHINGTON
STAFF REPORT

Minor Amendments to Camas Municipal Code
Chapter 18.35 Wireless Communication Facilities

File# MC19-02
TO Bryan Beel, Chair
Planning Commission
FROM Lauren Hollenbeck, Senior Planner
DATE June 11, 2019
Summary

The proposed code updates are in response to the Federal Communications Commission (FCC) ruling on
wireless communication facilities, particularly in regards to small cell wireless facilities and management
of local right-of-ways, which have been in effect since September 2018. City staff, with input from
telecommunication providers such as AT&T, have proposed amendments to Chapter 18.35 Wireless
Communication Facilities for compliance with the new FCC ruling. Other minor amendments include
updates to clarify sections to Chapter 18.35.

The following attachments are provided for your review: 1) The proposed CMC amendments shown as
red strike-through text or underlined, 2) Clean version of CMC Chapter 18.35 3) The September 2018
FCC ruling, 4) New York SMSA Limited Partnership v. Town of Clarkstown case law

Chapter 18.35 Wireless Communication Facilities

Chapter 18.35.020 - Definitions
Suggest adopting the FCC definitions in 27 CFR Section 6002 for “antenna”, “antenna equipment”,

n o

“collocation”, “facility or personal wireless facility”, “small wireless facilities”, and “structure”.

Chapter 18.35.030 - Towers

Remove footnote 3 under Table 18.35-1 and footnote 5 in Table 18.35-2 regarding “gap in service”. The
recent FCC Order expressly rejects the “significant gap” test previously applicable in the 9™ Circuit Court
of Appeals. Order footnote 94, page 19 of FCC ruling.

The federal court previously developed the significant gap test to measure the quality of coverage and
show gaps where there was no coverage. However, the new FCC ruling made clear that a local
requirement is an unlawful “effective prohibition” if it “materially limits or inhibits” the ability for a
provider to provide a service (i.e. gap coverage).



Chapter 18.35.040 — Collocation of antennas, DAS, and small wireless facilities

CMC 18.35.040.E DAS and small wireless facilities. This section identifies the development standards
applicable to these facilities within the right-of-way, which include new Public Works Small Wireless
Facility Design Standards, an encroachment permit, a building permit, and other applicable agreements
such as a franchise agreement.

The Type Il review referenced in this section is no longer applicable and stricken from this section. The
FCC ruling established “shot clocks” for review of WCF’s per 27 CFR Section 6003. Review timelines are
added in a new section CMC 18.35.051 discussed further below.

Chapter 18.35.050 — Tower, sharing, collocation and preferred tower locations

Section C prohibits new towers in all R and MF zones however Section D and CMC 18.35.030
Towers permits new towers in all R and MF zones. Further, the code clearly outlines the steps
for building a tower in a residential zone. Therefore, CMC 18.35.050.C has been stricken.

Chapter 18.35.051 — Application review timeframes

This is a new section to address the FCC ruling that established “shot clocks” for review of
W(CF’s 27 CFR Section 6003. This new ruling shortens the time cities have to process
applications for small wireless facilities (SWF’s) or other facilities to either 60 or 90 days,
depending on whether they are being mounted on an existing or new structure.

If an initial application for SWF’s is deemed incomplete by staff, it must be done within 10 days
of application submittal accompanied with a written notice that clearly and specifically
identifies the missing documentation. The review timeframe will be reset at the beginning of
the review timeframe upon submittal of the missing documents and information.

If an initial application for WCF’s is deemed incomplete by staff, it must be done within 30 days
of application submittal accompanied with a written notice that clearly and specifically
identifies the missing documentation. The review timeframe will pause (not reset) until the
missing information is submitted.

Pre-application meetings are not required. However, if a pre-application meeting is required it
is included in the application review period.

Chapter 18.35.060 — Application submittal requirements

CMC 18.35.060.D Visual Analysis. AT&T suggests deleting all preferences for use of alternative
technology because such preferences are preempted by federal law- New York SMSA Limited
Partnership v. Town of Clarkstown. Under federal law, technology options cannot be regulated
but aesthetics can for example. As such, the following language is proposed for removal
“technology design options for the facility”.

In the same sentence staff proposes removing reference to “closing the same gap” for
compliance with the FCC ruling that rejects the significant gap test as discussed above.

CMC 18.35.060.G.3 Description of service coverage. Remove reference to “close a gap” for
compliance with the FCC ruling that rejects the significant gap test as discussed above.

CMC 18.35.060.H DAS and SWF. Subsections 1 and 2 are development standards, which are
already referenced in CMC 18.35.040, and therefore do not need to be included under
application submittal requirements. These subsections are proposed for removal.

MC19-02 Wireless Communication Facilities 2



CMC 18.35.060.) Accessory Equipment. This section is a development standard, which is
already included under CMC 18.35.070(J), and therefore does not need to be included under
application submittal requirements. Further, this section requires accessory equipment to be
placed underground whereas CMC 18.35.070(l) allows placement on a pole. This section is
proposed for removal.

Chapter 18.35.070 — General development standards applicable to WCFs

CMC 18.35.070.C Visual Impact. AT&T suggests deleting all preferences for use of alternative
technology because such preferences are preempted by federal law- New York SMSA Limited
Partnership v. Town of Clarkstown. Under federal law, technology options cannot be regulated
but aesthetics can for example. As such, the following language is proposed for removal “design
alternatives such as the use of microcell”.

In the same sentence staff proposes removing reference to “close the gap” for compliance with
the FCC ruling that rejects the significant gap test as discussed above.

CMC 18.35.070.1 WCFs in the Public Right-of-Way. The new FCC ruling requires limiting
aesthetic review and requirements (including undergrounding and historic/environmental
requirements) to those that are reasonable for SWFs, comparable to requirements for other
rights-of-way users. As such, this section clarifies that SWFs in ROW’s are subject to the new
Public Works design standards.

Chapter 18.35.090 — Exceptions from standards

CMC 18.35.090.D.3 and 4 Criteria. Remove references to “significant gap in service” for
compliance with the FCC ruling that rejects the significant gap test as discussed above.

The FCC ruling further clarifies that the applicable test of when a local regulation has “the effect
of prohibiting” wireless service is only when the regulation “materially inhibits or limits” the
ability of the provider to provide wireless service.

Chapter 18.35.130 — Independent technical review

A third party review is more likely for a proposal that might be more controversial and/or
difficult to review (i.e. such as a new tower in a residential zone or a CUP) opposed to SWF’s in
ROW'’s.

The FCC ruling prohibits cities from assessing fees that include anything other than a
“reasonable approximation” of “reasonable costs” directly related to maintaining the right-of-
way and the small cell facility. For example, excessive and unreasonable costs such as excessive
contractor or consultant fees may not be passed to the applicant.

Recommendation
Staff recommends the Planning Commission conduct a public hearing, accept testimony, deliberate, and
make a motion to forward the amendments to Chapter 18.35 to City Council for adoption.

MC19-02 Wireless Communication Facilities 3



Chapter 18.35 - WIRELESS COMMUNICATION FACILITIESEU

Footnotes:
- (11) -

Editor's note— Ord. No. 17-009 , § |, adopted July 3, 2017, repealed former Ch. 18.35,
Telecommunication Ordinance, 88 18.35.010—18.35.180, and Exh. A thereto enacted a new Ch. 18.35
as set out herein. See the Code Comparative Table and Disposition List for complete derivation.

18.35.010 - Purpose.

The purpose of this chapter is to provide a uniform and comprehensive set of standards for the
development, siting and installation of wireless telecommunication facilities. These regulations are
intended to protect the public health, safety and welfare of the residents of Camas, to preserve
community character and protect aesthetic quality in accordance with guidelines and intent of federal
regulations and to encourage siting in preferred locations to minimize aesthetic impacts and to minimize

the intrusion of towers into residential areas (R, MF zones) and gateways as designated on the City of
Camas Zoning Map.

(ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.020 - Definitions.

The following words and phrases used in this chapter shall have the following meanings:

A. | "Antenna" |means an apparatus designed for the purpose of emitting radiofrequency (RF)

radiation, to be operated or operating from a fixed location pursuant to Commission
authorization, for the provision of personal wireless service and any commingled information
services. ene he i imi ice virale nicati

B. "Antenna array" means a single or group of antenna elements and associated mounting
hardware, transmission lines, or other appurtenances which share a common attachment
device such as a mounting frame or mounting support structure for the sole purpose of
transmitting or receiving electromagnetic waves.

C.| ’Antenna equipment’ means equipment, switches, wiring, cabling, power sources, shelters or

cabinets associated with an antenna, located at the same fixed location as the antenna, and,
when collocated on a structure, is mounted or installed at the same time as such antenna.

D. "Base station" means a structure or equipment at a fixed location that enables commission-
licensed or authorized wireless communications between user equipment and a
communications network. The term does not encompass a tower as defined in this chapter or
any equipment associated with a tower.

1. The term includes, but is not limited to, equipment associated with wireless
communications services such as private, broadcast, and public safety services, as well as
unlicensed wireless services and fixed wireless services such as microwave backhaul.

2. The term includes, but is not limited to, radio transceivers, antennas, coaxial or fiber-optic
cable, regular and backup power supplies, and comparable equipment, regardless of
technological configuration (including distributed antenna systems and small eell-wireless
facility networks).
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http://newords.municode.com/readordinance.aspx?ordinanceid=837560&datasource=ordbank
http://newords.municode.com/readordinance.aspx?ordinanceid=837560&datasource=ordbank

3. The term includes any structure other than a tower that, at the time the relevant application
is filed with the city under this section, supports or houses equipment described in this
section that has been reviewed and approved under the applicable zoning or siting
process, or under Washington or local regulatory review process, even if the structure was
not built for the sole or primary purpose of providing such support.

4. The term does not include any structure that, at the time the relevant application is filed
with the State of Washington or the city under this section, does not support or house
equipment described in this section.

ED.| "Collocation" jneans (1) mounting or installing an antenna and associated antenna equipment

on a pre-existing structure, and/or (2) modifying a structure for the purpose of mounting or
installing an antenna and associated antenna equipment on that structure.

FE. "Commission" means the Federal Communications Commission ("FCC").

GF. "Distributed antenna system" or "DAS" means a network consisting of transceiver equipment
at a central hub site to support multiple antenna locations throughout the desired coverage
area.

H. [‘Facility or personal wireless service facility” means an antenna facility or a structure that is

used for the provision of personal wireless service, whether such service is provided on a stand-
alone basis or commingled with other wireless communication services.

HG. "ISmaII—eeH wireless facilities|

" are facilities that meet each of the following conditions:

(1)  The facilities—

(@ are mounted on structures 50 feet or less in height including their antennas, or

(b) are mounted on structures no more than 10 percent taller than other adjacent
structures, or

(©) do not extend existing structures on which they are located to a height of more
than 50 feet or by more than 10 percent, whichever is greater;

(2) Each antenna associated with the deployment, excluding associated antenna equipment,
is no more than three cubic feet in volume;

(3) All other wireless equipment associated with the structure, including the wireless
equipment associated with the antenna and any pre-existing associated equipment on the
structure, is no more than 28 cubic feet in volume. {akarricro-celis)-means—compact-wireless

H. "Stealth design" means technology that minimizes the visual impact of wireless
communications facilities by camouflaging, disguising, screening, and/or blending into the
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surrounding environment. Examples of stealth design include but are not limited to facilities
disguised as trees, flagpoles, bell towers, utility support structures, parking lot light standards,
and architecturally screened roof-mounted antennas.

3K, | ’Structure” means a pole, tower, base station, or other building, whether or not it has an
existing antenna facility, that is used or to be used for the provision of personal wireless service
(whether on its own or comingled with other types of services).

LK. "Tower" means any structure built for the sole or primary purpose of supporting any
commission-licensed or authorized antennas and their associated facilities, including structures
that are constructed for wireless communications services including, but not limited to, private,
broadcast, and public safety services, as well as unlicensed wireless services and fixed wireless
services such as microwave backhaul, and the associated site. _A structure built to support a
small wireless facility is not a “tower” for purposes of this Chapter.

MLd.  "Tower height" means the vertical distance measured from the base of the tower structure at
grade to the highest point of the structure including the antenna but does not include a lightning
rod

NMK. "Transmission equipment” means equipment that facilitates transmission for any
commission-licensed or authorized wireless communication service, including, but not limited to,
radio transceivers, antennas, coaxial or fiber-optic cable, and regular and backup power supply.
The term includes equipment associated with wireless communications services including, but
not limited to, private, broadcast, and public safety services, as well as unlicensed wireless
services and fixed wireless services such as microwave backhaul.

ONLE.  "Utility support structure” means poles or towers with a primary purpose of supporting utility
electrical, telephone land lines, cable or other similar facilities; street lights; pedestrian lights;
traffic light structures; traffic sign structures; or water towers.

POM. "Wireless communication facilities" or "WCF" means a staffed or unstaffed facility or location
for the transmission and/or reception of radio frequency (RF) signals or other wireless
communications or other signals for commercial or governmental communications purposes,
typically consisting of one or more antennas or group of antennas, a tower or attachment
support structure, transmission cables and other transmission equipment, and an equipment
enclosure or cabinets.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.030 - Towers.

A

Towers shall be located only in those areas and pursuant to the process described in CMC Tables
18.35-1 and 18.35-2, provided that towers that are proposed to be located in a residential zone or
within one hundred fifty feet of a residential zone shall be subject to the siting priorities set forth for

preferred tower locations in CMC 18.35.050.

Table 18.35-1
New Wireless Communication Tower Criteria
Allowed by Type Il Permit
Setback from Property
Zone Located in Public Right-of- | Maximum Tower Stealth Lines
Category way (ROW) Height & Design (does not apply within
ROW)
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Yes
NP, sU ™
No
Yes
RC, CC, NC W
No
Yes
Bp M
No
Yes
LI, Li/Bp ™
No
Yes
HI W
No

50'

75'

50'

60'

50'

70'

50'

150'

70'

150'

Optional ¥

Optional ¥

Optional !

Optional Y

Optional

Optional Y

Optional ¥

Optional !

Optional Y

Optional ¥

N/A

20'; and 60' from any
ROW

N/A

20'; and 60' from any
ROW

N/A

20'; and 70' from any
ROW

N/A

20'; and 100' from any
ROW

N/A

20' and 100' from any
ROW

[ If an applicant wants to construct a tower in a residential zone or within fifty feet of a
residential zone, then a Type 11 process and stealth design are required. If an applicant wants to
construct a tower within fifty-one to one hundred fifty feet of a residential zone, then a Type I1
process and stealth design are required. If an applicant wants to construct a tower beyond one
hundred fifty feet of a residential zone, then the review process is that which is required in the
zone in which the tower is to be located.

1 See exception for locations adjacent to a residence in CMC 18.35.070(B).

Table CMC 18.35-2

New Wireless Communication Tower Criteria
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Allowed by Type Ill Conditional Use Permit

Setback from

Located in Public Right-of- | Maximum Tower Stealth Property Lines 2!
Zone Category ] .
Way (ROW) Height * Design (does not apply
within ROW)
All R, MF, MX, .
No 60' Required 20'
pct
NP, SU, RC, CC, .
No 61'—70' B! Optional ¥ 20'
NC [
Bp M No 71'—90' Optional 20'

[ All new towers in a residential zone or within fifty feet of a residential zone shall require
stealth design.

1 See exceptions for locations adjacent to a residence in CMC 18.35.070(B).

Bl An additional twenty feet in height is allowed if applicant uses stealth design.

M An additional thirty feet in height is allowed if applicant uses stealth design.

Commented [LH8]: The recent FCC Order expressly rejects
the “significant gap” test previously applicable in the 9th
Circuit Court of Appeals. Order, footnote 94.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.040 - Collocation of antennas, DAS, and small wireless facilitieeeHs.

A. To the extent not otherwise covered by this chapter, collocation and new wireless communication
antenna arrays are permitted in all zones via administrative (building permits) approval provided that
they are attached to or inside of an existing structure (except on the exterior of pole signs or
anywhere on a billboard) that provides the required clearances for the array's operation without the
necessity of constructing a tower or other apparatus to extend the antenna array more than fifteen
feet above the structure.

B. For antenna arrays on city-owned property or right-of-way, other exeeution-ef-applicable recessary
agreements and/or permits, such as an encroachment permit, are is also required.

C. If any support structure must be constructed to achieve the needed elevation or if the attachment
adds more than fifteen feet above the existing structure, the proposal is subject to Type Il review.
The limitation to fifteen feet is applicable to cumulative increases and any previously approved
additions to height made under this section must be included in its measurement.
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D.

E.

Any equipment shelter or cabinet and other ancillary equipment are subject to the general
development standards of CMC 18.35.070.

Distributed-antenna-systemsDAS and small wireless facilitieseelts. ‘Notwithstanding the foregoing:

1. _Distributed-antenna-systems{DAS) and small eells-wireless facilities are permitted in all land
use zones and public rights-of-way, regardiess—efand are not subject to the siting preferences
listed in CMC 18.35.050.

a. DAS and small wireless facilities, as well as their support structures, are permitted in
the public right-of-way, subject to compliance with applicable Public Works design standards
and issuance of an encroachment permit and building permit. Any wireless service and/or
infrastructure provider installing DAS and small wireless facilities in the right-of-way must also
have a municipal master permit, franchise, or other applicable authorization to use the right-of-
way, and if applicable, an agreement or permit to attach to City-owned structures.

b. DAS and small wireless facilities, as well as their support structures, are permitted
outside of the public right-of-way, subject to compliance with the standards in this Chapter 18.35
and issuance of a building permit.

2. 3—Multiple-site DAS and small wireless facilitieeells. Consolidated review of multiple-site DAS
and small wireless facilities eelts shall be provided; provided, that the denial of one or more DAS
or small wireless facilities in a consolidated application shall not delay the processing of any
other DAS or small wireless facility or related structures submitted in the same consolidated
application.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.050 - Tower, sharing, collocation and preferred tower locations.

A

Tower Sharing and Collocation. New WCF facilities must, to the maximum extent feasible, collocate
on existing towers or other structures to avoid construction of new towers, unless precluded by
zoning constraints such as height, structural limitations, inability to obtain authorization by the owner
of an alternative location, or where an alternative location will not meet the service coverage or other
objectives of the applicant. Applications for a new tower must address all existing towers or
structures of a similar height within one-half mile of the proposed site as follows:

1. By providing evidence that a request was made to locate on the existing tower or other
structure, with no success; or

2. By showing that locating on the existing tower or other structure is infeasible.

All new wireless telecommunication towers shall be designed and built to accommodate collocation
or additional loading. For the purposes of this provision, this means that the tower shall be designed
specifically to accommodate no less than the following equipment, in addition to the applicant's
proposed equipment:

1. Twelve antennas with a float plate wind-loading of not less than four square feet per antenna;

2. A standard mounting structure, standoff arms, platform or other similar structure designed to
hold the antennas;

Cable ports at the base and antenna levels of the tower; and

4.  Sufficient room within or on the tower for twelve runs of seven-eights-inch coaxial cable from the
base of the tower to the antennas.
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CB. Preferred Tower Locations. All new towers in residential (R, MF) zones or within one hundred fifty
feet of a residential zone shall require a demonstration that the tower will be sited in the most

preferred zoning district/area that will address a defined service coverage or other objective based
upon the following priorities, ordered from most-preferred (1) to least-preferred (7):

1. City-owned or operated property, facilities and rights-of-way excepting therefrom, right-of-way
and city facilities located in residential zones (R, MF zones) or gateways designated on the
zoning maps of the City of Camas, and where the tower will not be located within one hundred
fifty feet of a residential zone;

HI, I, LIBP zones;
BP zones;

RC and CC zones;
NC and DC zones;

City-owned or operated property (not right-of-way) and facilities in any zone, as long as less
than fifty percent of height of the tower is visible as viewed from a public street, public open
areas (e.g. fields, playgrounds, parking areas), or property that is being used for residential
purposes;

S T

7. Parcels of land in residential zones (R, MF zones).

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

118.35.051 — Application review timeframes| Commented [LH11]: This section was added to address the
new FCC ruling regarding shot clocks.

Instead of the generally applicable review timeframes in CMC Chapter 18.55, the following timeframes
apply to the review of WCFs:

A. The following application review timeframes for wireless communication facilities include any other
required permit review or process:

1. 60 days for collocations of small wireless facilities on existing structures;

2. 90 days for collocations of facilities, other than small wireless facilities, on existing structures;

3. 90 days for new construction of small wireless facilities; and

4. 150 days for new construction of facilities, other than small wireless facilities

B.  If an initial application for small wireless facilities is deemed incomplete in a written notice within 10
days of application submittal, and the written notice clearly and specifically identifies the missing
documents or information, the review timeframe will be reset at the beginning of the applicable review
timeframe upon submittal of the missing documents and information (the resubmitted application).

C. If aninitial application for other wireless facilities is deemed incomplete in a written notice within 30
days of application submittal, and the written notice clearly and specifically identifies the missing
documents or information, the review timeframe will pause (not reset) until the missing information is
submitted (the resubmitted application).
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|©

If a resubmitted application for wireless facilities, including small wireless facilities, is deemed

incomplete in a written notice within 10 days of application resubmittal and the written notice clearly

and specifically identifies the missing documents or information based on the original notice of

incompleteness, the review timeframe will pause (not reset) until the missing information is

submitted.

E. Pre-applications are encouraged but not required.

18.35.060 - Application submittal requirements.

In addition to the application materials required elsewhere in the CMC, Type Il and Type Il
applications submitted under this chapter shall include the following materials, as applicable to the type of
use or facility proposed:

A

Requirement for FCC Documentation. The applicant shall provide a copy of:
1. Documentation for FCC license submittal or registration; and
2. The applicant's FCC license or registration.

Speculation. No application shall be accepted, approved, constructed or maintained for a
speculation tower, i.e., solely from an applicant that simply constructs towers and leases tower
space to service providers, but is not a service provider. An application made on behalf of a
service provider and consented to by the service providerd would not be considered to be a
speculation tower.

Site Plans. Complete and accurate plans and drawings to scale, prepared, signed and sealed
by a Washington-licensed engineer, land surveyor and/or architect, including:

1. Plan views and all elevations before and after the proposed construction with all height and
width measurements called out;

2. A depiction of all proposed transmission equipment;
A depiction of all proposed utility runs and points of contact; and

4. A depiction of the leased or licensed area with all rights-of-way and/or easements for
access and utilities in plan view.

Visual Analysis. A color visual analysis that includes to-scale visual simulations that show
unobstructed before-and-after construction daytime and clear-weather views from at least four
angles, together with a map that shows the location of each view. The applicant shall provide an
analysis of alternative sites Lanekteehﬁeleg%design@p{iensﬁfeptheﬁfaem%\/vithin and outside of

the city that are capable of [clesing-the-same-gap-inmeeting the service provider's service area
as-the-preferred-site-objectives with an equivalent or lesser visual impact.

Statement of Purpose/RF Justification for WCF. A clear and complete written statement of
purpose shall minimally include: (1) a description of the technical objective to be achieved; (2) a
to-scale map that identifies the proposed site location and the targeted service area to be
benefited by the proposed project; and (3) if the purpose of the facility is to provide coverage,
full-color signal propagation maps with objective units of signal strength measurement that show
the applicant's current service coverage levels from all adjacent wireless sites without the
proposed site, predicted service coverage levels from all adjacent wireless sites with the
proposed site, and predicted service coverage levels from the proposed site without all adjacent
wireless sites. These materials shall be reviewed and signed by a Washington-licensed
professional engineer or a qualified employee of the applicant. The qualified employee of the
applicant shall submit his or her qualifications with the application.

Design Justification. A clear and complete written analysis that explains how the proposed
design complies with the applicable design standards under this chapter to the maximum extent
feasible. A complete design justification must identify all applicable design standards under this
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chapter and provide a factually detailed reason why the proposed design either complies or
cannot feasibly comply.

Collocation and Alternative Sites Analysis.

1. All Towers. All applications for a new tower must demonstrate that collocation is not
feasible, consistent with CMC 18.35.050.

2.  Towers in a Residential Zone or Within One Hundred Fifty Feet of a Residential Zone.

a. For towers in or within one hundred fifty feet of a residential zone, the applicant must
address the city's preferred tower locations in CMC 18.35.050 with a detailed
explanation justifying why a site of higher priority was not selected. The city's tower
location preferences must be addressed in a clear and complete written alternative
site analysis that shows at least five higher ranked, alternative sites considered that
are in the geographic range of the service coverage or other objectives of the
applicant, together with a factually detailed and meaningful comparative analysis
between each alternative candidate and the proposed site that explains the
substantive reasons why the applicant rejected the alternative candidate. An applicant
may reject an alternative tower site for one or more of the following reasons:

1. Preclusion by structural limitations;

2. Inability to obtain authorization by the owner;

3. Failure to meet the service coverage or other objectives of the applicant;
4

Failure to meet other engineering requirements for such things as location, height
and size;

o

Zoning constraints, such as the inability to meet setbacks;
6. physical or environmental constraints, such as unstable soils or wetlands; and/or

7.  Being a more intrusive location based on physical features and land uses on the
site or in the surrounding area despite the higher priority in this chapter as
determined by the planning director or hearing examiner, as applicable.

b. A complete alternative sites analysis provided under this subsection (F)(2) may
include less than five alternative sites so long as the applicant provides a factually
detailed written rationale for why it could not identify at least five potentially available,
higher ranked, alternative sites.

3. Required description of service eeverage-objectives. For purposes of disqualifying potential
collocations and/or alternative sites for the failure to meet the applicant's service eeverage
objectives the applicant will provide:

a. A description of its objectivewhetheritbeto-close-a-gap-orladdress-adeficiency-in
coverage,capacity-frequeney-andfor-technology

b. Detailed technical maps or other exhibits with clear and concise RF data, or other

relevant information to illustrate_or explain that the service objective is not met using
the alternative (whether it be collocation or a more preferred location); and

c. A description of why the alternative (collocation or a more preferred location) does not
meet the objective.

DAS and Small Wireless FacilitieGells. As outlined in CMC 18.35.010, the city encourages, but
does not require, the use of DAS and small wireless facilitieeells. Each applicant will submit a
statement that explains how it arrived at the structure and design being proposed. ]

1. A nole-mounted-DA o m e a
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Radio Frequency Emissions Compliance Report for WCF. A written report, prepared, signed and
sealed by a Washington-licensed professional engineer or a competent employee of the
applicant, which assesses whether the proposed WCF demonstrates compliance with the
exposure limits established by the FCC. The report shall also include a cumulative analysis that
accounts for all emissions from all WCFs located on or adjacent to the proposed site, identifies
the total exposure from all facilities and demonstrates planned compliance with all maximum
permissible exposure limits established by the FCC. The report shall include a detailed
description of all mitigation measures required by the FCC.

Noise Study. A noise study, prepared, signed and sealed by a Washington-licensed engineer,
for the proposed WCF and all associated equipment demonstrating compliance with CMC
9.32.050 Public Disturbance Noises.

Collocation Consent for WCFs. A written statement, signed by a person with the legal authority
to bind the applicant and the project owner, which indicates whether the applicant is willing to
allow other transmission equipment owned by others to collocate with the proposed wireless
communication facility whenever technically and economically feasible and aesthetically
desirable.

Other Published Materials. All other information and/or materials that the city may, from time to
time, make publicly available and designate as part of the application requirements.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.070 - General development standards applicable to WCFs.

The following criteria shall be applied in approving, approving with conditions or denying a WCF that
is subject to a Type Il or lll review procedure. Unless otherwise provided in this chapter, WCF
construction shall be consistent with the development standards of the zoning district in which it is

located.
A.

Tower Height. Refer to CMC Tables 18.35-1 and 2.

1. Setback Requirements. Refer to CMC Tables 18.35-1 and 2 for towers. All equipment
shelters, cabinets or other on-the-ground ancillary equipment shall be buried or meet the
setback requirement of the zone in which located.

2. Notwithstanding the setbacks provided for in Tables 18.35-1 and 2, when a tower is located
adjacent to a parcel zoned for residential (R, MF zones), the minimum setback from the lot
line for a new tower must be equal to the height of the proposed tower, unless the setback
is waived by the owner of the residentially zoned parcel.

Landscaping. All landscaping shall be installed and maintained in accordance with this chapter.
Existing on-site vegetation shall be preserved to the greatest extent reasonably possible and/or
improved, and disturbance of the existing topography shall be minimized. The approval
authority may grant a waiver from the required landscaping based on findings that a different
requirement would better serve the public interest.
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C.

1. Tower bases, when fenced (compounds), or large equipment shelters (greater than three
feet by three feet by three feet), shall be effectively visually softened through the planting of
a fifteen-foot perimeter planting to include a combination of groundcover, shrubs and trees,
or as otherwise required based on the underlying zone or street standard.

2. If fencing is installed, it shall consist of decorative masonry or wood fencing. In commercial
districts other than the DC zone, and industrial zones, three strands of barbed wire may be
placed atop a lawful fence if the fence is not visible from an adjacent street or is placed
behind a sight-obscuring fence or wall. Electrified fences are not permitted in any zone.
Razor or concertina wire is not allowed.

3. Applicant shall demonstrate an irrigation plan is designed and will be in place to ensure the
full establishment of plantings for two years.

Visual Impact. All WCFs in residential zones and within one hundred fifty feet of residential
zones, including equipment enclosures, shall be sited and designed to minimize adverse visual
impacts on surrounding properties and the traveling public to the greatest extent reasonably
possible, consistent with the proper functioning of the WCF. Such WCFs and equipment
enclosures shall be integrated through location and design to blend in with the existing
characteristics of the site. Such WCFs shall also be designed to either resemble the
surrounding landscape and other natural features where located in proximity to natural
surroundings, or be compatible with the urban, built environment, through matching and
complimentary existing structures and specific design considerations such as architectural
designs, height, scale, color and texture, and/or be consistent with other uses and
improvements permitted in the relevant zone. If a new tower is proposed, the applicant must
demonstrate the need for a new tower and why alternative locations i i

i annot be used to k;lese—&he—gap—inmeet the applicant’s service

previsionobjective.

Use of Stealth Design/Technology. The applicant shall make an affirmative showing as to why
they are not employing stealth technology. More specifically:

1. Stealth design is required in residential zones and to the extent shown in Tables 18.35-1
and 2. Stealth and concealment techniques must be appropriate given the proposed
location, design, visual environment, and nearby uses, structures, and natural features.
Stealth design shall be designed and constructed to substantially conform to surrounding
building designs or natural settings, so as to be visually unobtrusive. Stealth design that
relies on screening wireless communications facilities in order to reduce visual impact must
screen all substantial portions of the facility from view, to the extent technically feasible.
Stealth and concealment techniques incorporating faux-tree designs are limited to trees
native to the Pacific Northwest.

Lighting. For new wireless communication support towers, only such lighting as is necessary to
satisfy FAA requirements is permitted. All FAA-required lighting shall use lights that are
designed to minimize downward illumination. Security lighting for the equipment shelters or
cabinets and other on-the-ground ancillary equipment is also permitted as long as it is down
shielded to keep light within the boundaries of the site. Motion detectors for security lighting are
encouraged in residential, R and MF zones or adjacent to residences.

Signage. No facilities may bear any signage or advertisement(s) other than signage required by
law or expressly permitted/required by the city.

Code Compliance. All facilities shall at all times comply with all applicable federal, state and
local building codes, electrical codes, fire codes and any other code related to public health and
safety.

Building-Mounted WCFs.

1. Inresidential (R, MF) zones, all transmission equipment shall be concealed within existing
architectural features to the maximum extent feasible. Any new architectural features
proposed to conceal the transmission equipment shall be designed to mimic the existing
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underlying structure, shall be proportional to the existing underlying structure or conform to
the underlying use and shall use materials in similar quality, finish, color and texture as the
existing underlying structure.

2. In residential zones, all roof-mounted transmission equipment shall be set back from all
roof edges to the maximum extent feasible.

3. Inall other zones, antenna arrays and supporting transmission equipment shall be installed
so as to camouflage, disguise or conceal them to make them closely compatible with and
blend into the setting and/or host structure.

. WCFs in the Public Rights-of-Way. Except for DAS and small wireless facilities, which are
subject only to applicable Public Works design standards, WCFs in the public rights-of-way shall
meet the following:

1. Preferred Locations. Facilities shall be located as far from residential uses as feasible.
Facilities in the rights-of-way shall maintain at least a two hundred-foot separation from

other wireless facilities-{except-with-respect-to-DAS-or-small-cells), except when collocated

or on opposite sides of the same street.

2. Pole-Mounted or Tower-Mounted Equipment. All pole-mounted and tower-mounted
transmission equipment shall be mounted as close as possible to the pole or tower so as to
reduce the overall visual profile to the maximum extent feasible. All pole-mounted and
tower-mounted transmission equipment shall be painted with flat, non-reflective colors or
shades of either black, brown or grey that blend with the visual environment.

3. For all WCFs to be located within the right-of-way, prior to submitting for a building permit,
the applicant must have a valid municipal master permit, municipal franchise, or exemption
otherwise granted by applicable law, to the extent consistent with RCW 35.21.860.

J. Accessory Equipment. All equipment shall be located or placed in an existing building,
underground, or in an equipment shelter that is (a) designed to blend in with existing
surroundings, using architecturally compatible construction and colors; and (b) located so as to
be unobtrusive as possible consistent with the proper functioning of the WCF.

K. Spacing of Towers. Towers shall maintain a minimum spacing of one-half mile, unless it can be
demonstrated that physical limitations (such as topography, terrain, tree cover or location of
buildings) in the immediate service area prohibit adequate service by the existing facilities and
that collocation is not feasible under CMC 18.35.050.

L. Site Design Flexibility. Individual WCF sites vary proximity to adjacent buildings, existing trees,
topography and other local variables. By mandating certain design standards, there may result
a project that could have been less intrusive if the location of the various elements of the project
could have been placed in more appropriate locations within a given site. Therefore, the WCF
and supporting equipment may be installed so as to best camouflage, disguise them, or conceal
them, to make the WCF more closely compatible with and blend into the setting and/or host
structure, upon approval by the approval authority. The design flexibility allowed under this
subsection includes additional height for a tower located within tall trees on (i) city property or
(i) other parcels at least five acres in size, so that the impact of the tower may be minimized by
the trees while still allowing for the minimum clearance needed for the tower to achieve the
applicant's coverage or other objectives. A formal exception from standards under CMC
18.35.090 is not required for proposals meeting this subsection by being a less intrusive design
option.

M.  Structural Assessment. The applicant of a proposed tower shall have a structural assessment
of the tower conducted by a professional engineer, licensed in the State of Washington, which
shall be submitted with the application for a building permit and demonstrate the structural
stability and carrying capacity for antennae.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)
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18.35.080 - Regulations for facilities subject to a conditional use permit.

A

Approval Criteria. In addition to the development standards in this chapter and the approval criteria
in CMC 18.43.050, the following additional approval criteria apply:

1. The need for the proposed tower shall be demonstrated if it is to be located in a residential zone
or within one hundred fifty feet of an existing residential lot. An evaluation of the operational
needs of the wireless communications provider, alternative sites, alternative existing facilities
upon which the proposed antenna array might be located, and collocation opportunities on
existing support towers within one-half mile of the proposed site shall be provided. Evidence
shall demonstrate that no practical alternative is reasonably available to the applicant.

2. The proposed tower satisfies all of the provisions and requirements of this chapter.

Public Notice. In addition to the notice of hearing requirements of CMC 18.55, for proposals in
residential zones and within one hundred fifty feet of a residential zone, the mailed public notice
should include a black and white architectural elevation and color photo simulation renderings of the
proposed WCF.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.090 - Exception from standards.

A

Applicability. Except as otherwise provided in this chapter (under Site Design Flexibility), no WCF
shall be used or developed contrary to any applicable development standard unless an exception
has been granted pursuant to this section. These provisions apply exclusively to WCFs and are in
lieu of the generally applicable variance and design deviation provisions in CMC Titles 17 and 18.

Procedure Type. A wireless communications facility exception is a Type Ill procedure.

Submittal Requirements. In addition to the general submittal requirements for a Type Il application,
an application for a wireless communication facility exception shall include:

1. A written statement demonstrating how the exception would meet the criteria.
2. Asite plan that includes:

a. Description of the proposed facility's design and dimensions, as it would appear with and
without the exception.

b.  Elevations showing all components of the wireless communication facility as it would
appear with and without the exception.

c. Color simulations of the wireless communication facility after construction demonstrating
compatibility with the vicinity, as it would appear with and without the exception.

Criteria. An application for a wireless communication facility exception shall be granted if the
following criteria are met:

1. The exception is consistent with the purpose of the development standard for which the
exception is sought.

2. Based on a visual analysis, the design minimizes the visual impacts to residential zones through
mitigating measures, including, but not limited to, building heights, bulk, color, and landscaping.

3. The applicant demonstrates the following:

a. |Compliance| with this Chapter's standards would materially inhibit the ability of the provider

to provide wireless serviceA-significant-gap-in-the-coverage—capacity,—or-technologies—of
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b. The gap-service need can only be filled-met through an exception to one or more of the
standards in this chapter; and

c. The exception is narrowly tailored to fi-meet the service gap-need such that the wireless
communication facility conforms to this chapter's standards to the greatest extent possible.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.100 - Final inspection.

A

A certificate of occupancy will only be granted upon satisfactory evidence that the WCF was installed
in substantial compliance with the approved plans and photo simulations.

Failure to Comply. If it is found that the WCEF installation does not substantially comply with the
approved plans and photo simulations, the applicant shall immediately make any and all such
changes required to bring the WCF installation into compliance.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.110 - Maintenance.

A

All wireless communication facilities must comply with all standards and regulations of the FCC and
any other State or federal government agency with the authority to regulate wireless communication
facilities.

The site and the wireless communication facilities, including all landscaping, fencing and related
transmission equipment must be maintained at all times in a neat and clean manner and in
accordance with all approved plans.

All graffiti on wireless communication facilities must be removed at the sole expense of the permittee
after notification by the city to the owner/operator of the WCF.

If any FCC, state or other governmental license or any other governmental approval to provide
communication services is ever revoked as to any site permitted or authorized by the city, the
permittee must inform the city of the revocation within thirty days of receiving notice of such
revocation.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.120 - Discontinuation of use.

A

Any wireless communication facility that is no longer needed and its use is discontinued shall be
reported immediately by the service provider to the community development director. Discontinued
facilities shall be completely removed within six months and the site restored to its pre-existing
condition.

There shall also be a rebuttable presumption that any WCF that is regulated by this chapter and that
is not operated for a period of six months shall be considered abandoned. This presumption may be
rebutted by a showing that such WCF is an auxiliary back-up or emergency utility or device not
subject to regular use or that the WCF is otherwise not abandoned. For those WCFs deemed
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abandoned, all equipment, including, but not limited to, antennas, poles, towers, and equipment
shelters associated with the WCF shall be removed within six months of the cessation of operation.
Irrespective of any agreement among them to the contrary, the owner or operator of such unused
facility, or the owner of a building or land upon which the WCF is located, shall be jointly and
severally responsible for the removal of abandoned WCFs. If the WCF is not thereafter removed
within ninety days of written notice from the city, the city may remove the WCF at the expense of the
property owner and WCF owner. Both owners are jointly and severally liable for the city's removal
costs, including all costs and attorneys' fees. If there are two or more wireless communications
providers collocated on a single support structure, this provision shall not become effective until all
providers cease using the WCF for a continuous period of six months.

(Ord. No. 17-009, § I(Exh. A), 7-3-2017)

18.35.130 - Independent technical review.

Although the city intends for city staff to review administrative matters to the extent feasible, the city
may retain the services of an independent, radio frequency technical expert of its choice to provide
technical evaluation of permit applications for WCFs, including administrative and conditional use permits
but not including applications for small wireless facilities within the right-of-way,. The technical expert
review may include, but is not limited to (a) the accuracy and completeness of the items submitted with
the application; (b) the applicability of analysis and techniques and methodologies proposed by the
applicant; (c) the validity of conclusions reached by the applicant; and (d) whether the proposed WCF
complies with the applicable approval criteria set forth in this chapter. [The applicant shall pay the
objectively reasonable and actual cost for any independent consultant fees, along with applicable

overhead recovery, through a deposit, estimated by the city, paid within ten days of the city's request.l Commented [LH21]: The new ruling applicable to SWF in
When the city requests such payment, the application shall be deemed incomplete for purposes of ROW- “local governments are expressly prohibited from
application processing timelines. In the event that such costs and fees do not exceed the deposit amount, recovering “unreasonable” costs, such as excessive

the city shall refund any unused portion within thirty days after the final permit is released or, if no final contractor or consultant fees.

permit is released, within thirty days after the city receives a written request from the applicant. If the
costs and fees exceed the deposit amount, then the applicant shall pay the difference to the city before
the permit is issued.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.140 - Exempt facilities.

The following are exempt from this chapter:
A. FCC-licensed amateur (ham) radio facilities;

B. Satellite earth stations, dishes and/or antennas used for private television reception not
exceeding one meter in diameter;

C. A government-owned WCF installed upon the declaration of a state of emergency by the
federal, state or local government, or a written determination of public necessity by the city;
except that such facility must comply with all federal and state requirements;

D. A temporary, commercial WCF installed for providing coverage of a special event such as news
coverage or sporting event, subject to approval by the city. The WCF shall be exempt from the
provisions of this chapter for up to one week before and after the duration of the special event;

E. In locations more than one hundred fifty feet from a residential zone, other temporary,
commercial WCFs installed for a period of ninety days, subject to renewals at the city's
discretion; provided that such temporary WCF will comply with applicable setbacks and height
requirements.
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(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

18.35.150 - Indemnification.

Each permit issued shall have as a condition of the permit a requirement that the applicant defend,
indemnify and hold harmless the city and its officers, agents, employees, volunteers, and contractors from
any and all liability, damage, or charges (including attorneys' fees and expenses) arising out of claims,
suits, demands, or causes of action as a result of the permit process, granted permit, construction,
erection, location, performance, operation, maintenance, repair, installation, replacement, removal, or
restoration of the WCF on city property or in the public right-of-way.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)
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Chapter 18.35 - WIRELESS COMMUNICATION FACILITIESEL

Footnotes:

—(11) -

Editor's note— Ord. No. 17-009 , § |, adopted July 3, 2017, repealed former Ch. 18.35,
Telecommunication Ordinance, 88 18.35.010—18.35.180, and Exh. A thereto enacted a new Ch. 18.35
as set out herein. See the Code Comparative Table and Disposition List for complete derivation.

18.35.010 - Purpose.

The purpose of this chapter is to provide a uniform and comprehensive set of standards for the
development, siting and installation of wireless communication facilities. These regulations are intended
to protect the public health, safety and welfare of the residents of Camas, to preserve community
character and protect aesthetic quality in accordance with guidelines and intent of federal regulations and
to encourage siting in preferred locations to minimize aesthetic impacts and to minimize the intrusion of
towers into residential areas (R, MF zones) and gateways as designated on the City of Camas Zoning

Map.

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

18.35.020 - Definitions.

The following words and phrases used in this chapter shall have the following meanings:

A.

"Antenna" means an apparatus designed for the purpose of emitting radiofrequency (RF)
radiation, to be operated or operating from a fixed location pursuant to Commission
authorization, for the provision of personal wireless service and any commingled information
services. .

"Antenna array" means a single or group of antenna elements and associated mounting
hardware, transmission lines, or other appurtenances which share a common attachment
device such as a mounting frame or mounting support structure for the sole purpose of
transmitting or receiving electromagnetic waves.

"Antenna equipment” means equipment, switches, wiring, cabling, power sources, shelters or
cabinets associated with an antenna, located at the same fixed location as the antenna, and,
when collocated on a structure, is mounted or installed at the same time as such antenna.

"Base station” means a structure or equipment at a fixed location that enables commission-
licensed or authorized wireless communications between user equipment and a
communications network. The term does not encompass a tower as defined in this chapter or
any equipment associated with a tower.

1. The term includes, but is not limited to, equipment associated with wireless
communications services such as private, broadcast, and public safety services, as well as
unlicensed wireless services and fixed wireless services such as microwave backhaul.

2. The term includes, but is not limited to, radio transceivers, antennas, coaxial or fiber-optic
cable, regular and backup power supplies, and comparable equipment, regardless of
technological configuration (including distributed antenna systems and small wireless
facility networks).

3. The term includes any structure other than a tower that, at the time the relevant application
is filed with the city under this section, supports or houses equipment described in this
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section that has been reviewed and approved under the applicable zoning or siting
process, or under Washington or local regulatory review process, even if the structure was
not built for the sole or primary purpose of providing such support.

4. The term does not include any structure that, at the time the relevant application is filed
with the State of Washington or the city under this section, does not support or house
equipment described in this section.

E. "Collocation" means (1) mounting or installing an antenna and associated antenna equipment
on a pre-existing structure, and/or (2) modifying a structure for the purpose of mounting or
installing an antenna and associated antenna equipment on that structure.

mn

"Commission" means the Federal Communications Commission ("FCC").

G. '"Distributed antenna system" or "DAS" means a network consisting of transceiver equipment at
a central hub site to support multiple antenna locations throughout the desired coverage area.

T

“Facility or personal wireless service facility” means an antenna facility or a structure that is
used for the provision of personal wireless service, whether such service is provided on a stand-
alone basis or commingled with other wireless communication services.

I.  "Small wireless facilities" are facilities that meet each of the following conditions:
(1) The facilities—
(a) are mounted on structures 50 feet or less in height including their antennas, or

(b) are mounted on structures no more than 10 percent taller than other adjacent
structures, or

(c) do not extend existing structures on which they are located to a height of more than
50 feet or by more than 10 percent, whichever is greater;

(2) Each antenna associated with the deployment, excluding associated antenna equipment, is
no more than three cubic feet in volume;

(3) All other wireless equipment associated with the structure, including the wireless equipment
associated with the antenna and any pre-existing associated equipment on the structure, is
no more than 28 cubic feet in volume.

J. "Stealth design" means technology that minimizes the visual impact of wireless communications
facilities by camouflaging, disguising, screening, and/or blending into the surrounding
environment. Examples of stealth design include but are not limited to facilities disguised as
trees, flagpoles, bell towers, utility support structures, parking lot light standards, and
architecturally screened roof-mounted antennas.

K. ”Structure” means a pole, tower, base station, or other building, whether or not it has an existing
antenna facility, that is used or to be used for the provision of personal wireless service
(whether on its own or comingled with other types of services).

L. "Tower" means any structure built for the sole or primary purpose of supporting any
commission-licensed or authorized antennas and their associated facilities, including structures
that are constructed for wireless communications services including, but not limited to, private,
broadcast, and public safety services, as well as unlicensed wireless services and fixed wireless
services such as microwave backhaul, and the associated site. A structure built to support a
small wireless facility is not a “tower” for purposes of this Chapter.

M. "Tower height" means the vertical distance measured from the base of the tower structure at
grade to the highest point of the structure including the antenna but does not include a lightning
rod

N.  "Transmission equipment" means equipment that facilitates transmission for any commission-
licensed or authorized wireless communication service, including, but not limited to, radio
transceivers, antennas, coaxial or fiber-optic cable, and regular and backup power supply. The
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term includes equipment associated with wireless communications services including, but not
limited to, private, broadcast, and public safety services, as well as unlicensed wireless services
and fixed wireless services such as microwave backhaul.

"Utility support structure” means poles or towers with a primary purpose of supporting utility
electrical, telephone land lines, cable or other similar facilities; street lights; pedestrian lights;
traffic light structures; traffic sign structures; or water towers.

"Wireless communication facilities" or "WCF" means a staffed or unstaffed facility or location for
the transmission and/or reception of radio frequency (RF) signals or other wireless
communications or other signals for commercial or governmental communications purposes,
typically consisting of one or more antennas or group of antennas, a tower or attachment
support structure, transmission cables and other transmission equipment, and an equipment
enclosure or cabinets.

(Ord. No. 17-009, 8§ I(Exh. A), 7-3-2017)

18.35.030 - Towers.

A. Towers shall be located only in those areas and pursuant to the process described in CMC Tables
18.35-1 and 18.35-2, provided that towers that are proposed to be located in a residential zone or
within one hundred fifty feet of a residential zone shall be subject to the siting priorities set forth for
preferred tower locations in CMC 18.35.050.

Table 18.35-1
New Wireless Communication Tower Criteria
Allowed by Type Il Permit
Setback from Property
Located in Public Right-of- | Maximum Tower Stealth Lines
Category way (ROW) Height Design (does not apply within
ROW) 2
Yes 50' Optional [ N/A
NP, sU ™
. 20'; and 60' from any
No 75' Optional [
ROW
Yes 50' Optional [ N/A
RC, CC, NC ™! )
‘ . ) 20'; and 60' from any
No 60 Optional [
ROW
Yes 50' Optional ! N/A
. 20'; and 70' from any
No 70' Optional !

ROW
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Yes 50' Optional ! N/A

L, Li/BP 1 : :
) 20'; and 100' from any
No 150" Optional [
ROW
Yes 70' Optional [ N/A
HI 1
. ) 1 20"'and 100' from any
No 150 Optional [

ROW

[ If an applicant wants to construct a tower in a residential zone or within fifty feet of a residential
zone, then a Type lll process and stealth design are required. If an applicant wants to construct a tower
within fifty-one to one hundred fifty feet of a residential zone, then a Type Il process and stealth design
are required. If an applicant wants to construct a tower beyond one hundred fifty feet of a residential
zone, then the review process is that which is required in the zone in which the tower is to be located.

2l See exception for locations adjacent to a residence in CMC 18.35.070(B).

Table CMC 18.35-2
New Wireless Communication Tower Criteria
Allowed by Type Ill Conditional Use Permit

Setback from Property

Located in Public Right-of- | Maximum Tower Stealth Lines
Zone Category . . L
Way (ROW) Height Design (does not apply within
ROW)
All R, MF, MX, . '
No 60" Required 20
Dc W
NP, SU, RC, CC, . 1 '
No 61'—70' B Optional 20
NC [
Bp (1 No 71'—90' ¥ Optional [ 20'
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[ All new towers in a residential zone or within fifty feet of a residential zone shall require stealth
design.

2 See exceptions for locations adjacent to a residence in CMC 18.35.070(B).

Bl An additional twenty feet in height is allowed if applicant uses stealth design.

41 An additional thirty feet in height is allowed if applicant uses stealth design.

( Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.040 - Collocation of antennas, DAS, and small wireless facilities.

A.

To the extent not otherwise covered by this chapter, collocation and new wireless communication
antenna arrays are permitted in all zones via administrative (building permits) approval provided that
they are attached to or inside of an existing structure (except on the exterior of pole signs or
anywhere on a billboard) that provides the required clearances for the array's operation without the
necessity of constructing a tower or other apparatus to extend the antenna array more than fifteen
feet above the structure.

For antenna arrays on city-owned property or right-of-way, other applicable agreements and/or
permits, such as an encroachment permit, are also required.

If any support structure must be constructed to achieve the needed elevation or if the attachment
adds more than fifteen feet above the existing structure, the proposal is subject to Type Il review.
The limitation to fifteen feet is applicable to cumulative increases and any previously approved
additions to height made under this section must be included in its measurement.

Any equipment shelter or cabinet and other ancillary equipment are subject to the general
development standards of CMC 18.35.070.

DAS and small wireless facilitiess. Notwithstanding the foregoing:

1. DAS and small wireless facilities are permitted in all land use zones and public rights-of-way,
and are not subject to the siting preferences listed in CMC 18.35.050.

a. DAS and small wireless facilities, as well as their support structures, are permitted in the
public right-of-way, subject to compliance with applicable Public Works design standards
and issuance of an encroachment permit and building permit. Any wireless service and/or
infrastructure provider installing DAS and small wireless facilities in the right-of-way must
also have a municipal master permit, franchise, or other applicable authorization to use the
right-of-way, and if applicable, an agreement or permit to attach to City-owned structures.

b. DAS and small wireless facilities, as well as their support structures, are permitted outside of
the public right-of-way, subject to compliance with the standards in this Chapter 18.35 and
issuance of a building permit.

2. Multiple-site DAS and small wireless facilities. Consolidated review of multiple-site DAS and
small wireless facilities s shall be provided; provided, that the denial of one or more DAS or
small wireless facilities in a consolidated application shall not delay the processing of any other
DAS or small wireless facility or related structures submitted in the same consolidated
application.

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

18.35.050 - Tower, sharing, collocation and preferred tower locations.
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A. Tower Sharing and Collocation. New WCEF facilities must, to the maximum extent feasible, collocate
on existing towers or other structures to avoid construction of new towers, unless precluded by
zoning constraints such as height, structural limitations, inability to obtain authorization by the owner
of an alternative location, or where an alternative location will not meet the service coverage or other
objectives of the applicant. Applications for a new tower must address all existing towers or
structures of a similar height within one-half mile of the proposed site as follows:

1. By providing evidence that a request was made to locate on the existing tower or other
structure, with no success; or

2. By showing that locating on the existing tower or other structure is infeasible.

B. All new wireless telecommunication towers shall be designed and built to accommodate collocation
or additional loading. For the purposes of this provision, this means that the tower shall be designed
specifically to accommodate no less than the following equipment, in addition to the applicant's
proposed equipment:

1. Twelve antennas with a float plate wind-loading of not less than four square feet per antenna;

2. A standard mounting structure, standoff arms, platform or other similar structure designed to
hold the antennas;

Cable ports at the base and antenna levels of the tower; and

4. Sufficient room within or on the tower for twelve runs of seven-eights-inch coaxial cable from the
base of the tower to the antennas.

C. Preferred Tower Locations. All new towers in residential (R, MF) zones or within one hundred fifty
feet of a residential zone shall require a demonstration that the tower will be sited in the most
preferred zoning district/area that will address a defined service coverage or other objective based
upon the following priorities, ordered from most-preferred (1) to least-preferred (7):

1. City-owned or operated property, facilities and rights-of-way excepting therefrom, right-of-way
and city facilities located in residential zones (R, MF zones) or gateways designated on the
zoning maps of the City of Camas, and where the tower will not be located within one hundred
fifty feet of a residential zone;

HI, I, LIBP zones;
BP zones;

RC and CC zones;
NC and DC zones;

City-owned or operated property (not right-of-way) and facilities in any zone, as long as less
than fifty percent of height of the tower is visible as viewed from a public street, public open
areas (e.g. fields, playgrounds, parking areas), or property that is being used for residential
purposes;

o g M~ w b

7. Parcels of land in residential zones (R, MF zones).

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

18.35.051 — Application review timeframes.
Instead of the generally applicable review timeframes in CMC Chapter 18.55, the following timeframes
apply to the review of WCFs:

A. The following application review timeframes for wireless communication facilities include any other
required permit review or process:

1. 60 days for collocations of small wireless facilities on existing structures;
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B.

E.

2. 90 days for collocations of facilities, other than small wireless facilities, on existing structures;
3. 90 days for new construction of small wireless facilities; and
4. 150 days for new construction of facilities, other than small wireless facilities.

If an initial application for small wireless facilities is deemed incomplete in a written notice within 10
days of application submittal, and the written notice clearly and specifically identifies the missing
documents or information, the review timeframe will be reset at the beginning of the applicable
review timeframe upon submittal of the missing documents and information (the resubmitted
application).

If an initial application for other wireless facilities is deemed incomplete in a written notice within 30
days of application submittal, and the written notice clearly and specifically identifies the missing
documents or information, the review timeframe will pause (not reset) until the missing information is
submitted (the resubmitted application).

If a resubmitted application for wireless facilities, including small wireless facilities, is deemed
incomplete in a written notice within 10 days of application resubmittal and the written notice clearly
and specifically identifies the missing documents or information based on the original notice of
incompleteness, the review timeframe will pause (not reset) until the missing information is
submitted.

Pre-applications are encouraged but not required.

18.35.060 - Application submittal requirements.

In addition to the application materials required elsewhere in the CMC, Type Il and Type lli

applications submitted under this chapter shall include the following materials, as applicable to the type of
use or facility proposed:

A. Requirement for FCC Documentation. The applicant shall provide a copy of:
1. Documentation for FCC license submittal or registration; and
2. The applicant's FCC license or registration.

B. Speculation. No application shall be accepted, approved, constructed or maintained for a
speculation tower, i.e., solely from an applicant that simply constructs towers and leases tower
space to service providers, but is not a service provider. An application made on behalf of a
service provider and consented to by the service provider would not be considered to be a
speculation tower.

C. Site Plans. Complete and accurate plans and drawings to scale, prepared, signed and sealed
by a Washington-licensed engineer, land surveyor and/or architect, including:

1. Plan views and all elevations before and after the proposed construction with all height and
width measurements called out;

2. A depiction of all proposed transmission equipment;
A depiction of all proposed utility runs and points of contact; and

4. A depiction of the leased or licensed area with all rights-of-way and/or easements for
access and utilities in plan view.

D. Visual Analysis. A color visual analysis that includes to-scale visual simulations that show
unobstructed before-and-after construction daytime and clear-weather views from at least four
angles, together with a map that shows the location of each view. The applicant shall provide an
analysis of alternative sites within and outside of the city that are capable of meeting the service
provider's service objectives with an equivalent or lesser visual impact.
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E.

Statement of Purpose/RF Justification for WCF. A clear and complete written statement of
purpose shall minimally include: (1) a description of the technical objective to be achieved; (2) a
to-scale map that identifies the proposed site location and the targeted service area to be
benefited by the proposed project; and (3) if the purpose of the facility is to provide coverage,
full-color signal propagation maps with objective units of signal strength measurement that show
the applicant's current service coverage levels from all adjacent wireless sites without the
proposed site, predicted service coverage levels from all adjacent wireless sites with the
proposed site, and predicted service coverage levels from the proposed site without all adjacent
wireless sites. These materials shall be reviewed and signed by a Washington-licensed
professional engineer or a qualified employee of the applicant. The qualified employee of the
applicant shall submit his or her qualifications with the application.

Design Justification. A clear and complete written analysis that explains how the proposed
design complies with the applicable design standards under this chapter to the maximum extent
feasible. A complete design justification must identify all applicable design standards under this
chapter and provide a factually detailed reason why the proposed design either complies or
cannot feasibly comply.

Collocation and Alternative Sites Analysis.

1. All Towers. All applications for a new tower must demonstrate that collocation is not
feasible, consistent with CMC 18.35.050.

2. Towers in a Residential Zone or Within One Hundred Fifty Feet of a Residential Zone.

a. For towers in or within one hundred fifty feet of a residential zone, the applicant must
address the city's preferred tower locations in CMC 18.35.050 with a detailed
explanation justifying why a site of higher priority was not selected. The city's tower
location preferences must be addressed in a clear and complete written alternative
site analysis that shows at least five higher ranked, alternative sites considered that
are in the geographic range of the service coverage or other objectives of the
applicant, together with a factually detailed and meaningful comparative analysis
between each alternative candidate and the proposed site that explains the
substantive reasons why the applicant rejected the alternative candidate. An applicant
may reject an alternative tower site for one or more of the following reasons:

1. Preclusion by structural limitations;

2. Inability to obtain authorization by the owner;

3. Failure to meet the service coverage or other objectives of the applicant;
4

Failure to meet other engineering requirements for such things as location, height
and size;

o

Zoning constraints, such as the inability to meet setbacks;
physical or environmental constraints, such as unstable soils or wetlands; and/or

7. Being a more intrusive location based on physical features and land uses on the
site or in the surrounding area despite the higher priority in this chapter as
determined by the planning director or hearing examiner, as applicable.

b. A complete alternative sites analysis provided under this subsection (F)(2) may
include less than five alternative sites so long as the applicant provides a factually
detailed written rationale for why it could not identify at least five potentially available,
higher ranked, alternative sites.

3. Required description of service objectives. For purposes of disqualifying potential
collocations and/or alternative sites for the failure to meet the applicant's service objectives
the applicant will provide:

a. A description of its objective;
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b. Detailed technical maps or other exhibits with clear and concise RF data, or other
relevant information to illustrate or explain that the service objective is not met using
the alternative (whether it be collocation or a more preferred location); and

c. A description of why the alternative (collocation or a more preferred location) does not
meet the objective.

H. DAS and Small Wireless Facilities. As outlined in CMC 18.35.010, the city encourages, but
does not require, the use of DAS and small wireless facilities. Each applicant will submit a
statement that explains how it arrived at the structure and design being proposed.

I. Radio Frequency Emissions Compliance Report for WCF. A written report, prepared, signed and
sealed by a Washington-licensed professional engineer or a competent employee of the
applicant, which assesses whether the proposed WCF demonstrates compliance with the
exposure limits established by the FCC. The report shall also include a cumulative analysis that
accounts for all emissions from all WCFs located on or adjacent to the proposed site, identifies
the total exposure from all facilities and demonstrates planned compliance with all maximum
permissible exposure limits established by the FCC. The report shall include a detailed
description of all mitigation measures required by the FCC.

K. Noise Study. A noise study, prepared, signed and sealed by a Washington-licensed engineer,
for the proposed WCF and all associated equipment demonstrating compliance with CMC
9.32.050 Public Disturbance Noises.

L. Collocation Consent for WCFs. A written statement, signed by a person with the legal authority
to bind the applicant and the project owner, which indicates whether the applicant is willing to
allow other transmission equipment owned by others to collocate with the proposed wireless
communication facility whenever technically and economically feasible and aesthetically
desirable.

M.  Other Published Materials. All other information and/or materials that the city may, from time to
time, make publicly available and designate as part of the application requirements.

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

18.35.070 - General development standards applicable to WCFs.

The following criteria shall be applied in approving, approving with conditions or denying a WCF that
is subject to a Type Il or lll review procedure. Unless otherwise provided in this chapter, WCF
construction shall be consistent with the development standards of the zoning district in which it is
located.

A. Tower Height. Refer to CMC Tables 18.35-1 and 2.

1. Setback Requirements. Refer to CMC Tables 18.35-1 and 2 for towers. All equipment
shelters, cabinets or other on-the-ground ancillary equipment shall be buried or meet the
setback requirement of the zone in which located.

2. Notwithstanding the setbacks provided for in Tables 18.35-1 and 2, when a tower is located
adjacent to a parcel zoned for residential (R, MF zones), the minimum setback from the lot
line for a new tower must be equal to the height of the proposed tower, unless the setback
is waived by the owner of the residentially zoned parcel.

B. Landscaping. All landscaping shall be installed and maintained in accordance with this chapter.
Existing on-site vegetation shall be preserved to the greatest extent reasonably possible and/or
improved, and disturbance of the existing topography shall be minimized. The approval
authority may grant a waiver from the required landscaping based on findings that a different
requirement would better serve the public interest.
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C.

1. Tower bases, when fenced (compounds), or large equipment shelters (greater than three
feet by three feet by three feet), shall be effectively visually softened through the planting of
a fifteen-foot perimeter planting to include a combination of groundcover, shrubs and trees,
or as otherwise required based on the underlying zone or street standard.

2. If fencing is installed, it shall consist of decorative masonry or wood fencing. In commercial
districts other than the DC zone, and industrial zones, three strands of barbed wire may be
placed atop a lawful fence if the fence is not visible from an adjacent street or is placed
behind a sight-obscuring fence or wall. Electrified fences are not permitted in any zone.
Razor or concertina wire is not allowed.

3. Applicant shall demonstrate an irrigation plan is designed and will be in place to ensure the
full establishment of plantings for two years.

Visual Impact. All WCFs in residential zones and within one hundred fifty feet of residential
zones, including equipment enclosures, shall be sited and designed to minimize adverse visual
impacts on surrounding properties and the traveling public to the greatest extent reasonably
possible, consistent with the proper functioning of the WCF. Such WCFs and equipment
enclosures shall be integrated through location and design to blend in with the existing
characteristics of the site. Such WCFs shall also be designed to either resemble the
surrounding landscape and other natural features where located in proximity to natural
surroundings, or be compatible with the urban, built environment, through matching and
complimentary existing structures and specific design considerations such as architectural
designs, height, scale, color and texture, and/or be consistent with other uses and
improvements permitted in the relevant zone. If a new tower is proposed, the applicant must
demonstrate the need for a new tower and why alternative locations cannot be used to meet the
applicant’s service objective.

Use of Stealth Design/Technology. The applicant shall make an affirmative showing as to why
they are not employing stealth technology. More specifically:

1. Stealth design is required in residential zones and to the extent shown in Tables 18.35-1
and 2. Stealth and concealment techniques must be appropriate given the proposed
location, design, visual environment, and nearby uses, structures, and natural features.
Stealth design shall be designed and constructed to substantially conform to surrounding
building designs or natural settings, so as to be visually unobtrusive. Stealth design that
relies on screening wireless communications facilities in order to reduce visual impact must
screen all substantial portions of the facility from view, to the extent technically feasible.
Stealth and concealment techniques incorporating faux-tree designs are limited to trees
native to the Pacific Northwest.

Lighting. For new wireless communication support towers, only such lighting as is necessary to
satisfy FAA requirements is permitted. All FAA-required lighting shall use lights that are
designed to minimize downward illumination. Security lighting for the equipment shelters or
cabinets and other on-the-ground ancillary equipment is also permitted as long as it is down
shielded to keep light within the boundaries of the site. Motion detectors for security lighting are
encouraged in residential, R and MF zones or adjacent to residences.

Signage. No facilities may bear any signage or advertisement(s) other than signage required by
law or expressly permitted/required by the city.

Code Compliance. All facilities shall at all times comply with all applicable federal, state and
local building codes, electrical codes, fire codes and any other code related to public health and
safety.

Building-Mounted WCFs.

1. Inresidential (R, MF) zones, all transmission equipment shall be concealed within existing
architectural features to the maximum extent feasible. Any new architectural features
proposed to conceal the transmission equipment shall be designed to mimic the existing
underlying structure, shall be proportional to the existing underlying structure or conform to
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the underlying use and shall use materials in similar quality, finish, color and texture as the
existing underlying structure.

2. In residential zones, all roof-mounted transmission equipment shall be set back from all
roof edges to the maximum extent feasible.

3. Inall other zones, antenna arrays and supporting transmission equipment shall be installed
so as to camouflage, disguise or conceal them to make them closely compatible with and
blend into the setting and/or host structure.

I.  WCFs in the Public Rights-of-Way. Except for DAS and small wireless facilities, which are
subject only to applicable Public Works design standards, WCFs in the public rights-of-way shall
meet the following:

1. Preferred Locations. Facilities shall be located as far from residential uses as feasible.
Facilities in the rights-of-way shall maintain at least a two hundred-foot separation from
other wireless facilities, except when collocated or on opposite sides of the same street.

2. Pole-Mounted or Tower-Mounted Equipment. All pole-mounted and tower-mounted
transmission equipment shall be mounted as close as possible to the pole or tower so as to
reduce the overall visual profile to the maximum extent feasible. All pole-mounted and
tower-mounted transmission equipment shall be painted with flat, non-reflective colors or
shades of either black, brown or grey that blend with the visual environment.

3. For all WCFs to be located within the right-of-way, prior to submitting for a building permit,
the applicant must have a valid municipal master permit, municipal franchise, or exemption
otherwise granted by applicable law, to the extent consistent with RCW 35.21.860.

J.  Accessory Equipment. All equipment shall be located or placed in an existing building,
underground, or in an equipment shelter that is (a) designed to blend in with existing
surroundings, using architecturally compatible construction and colors; and (b) located so as to
be unobtrusive as possible consistent with the proper functioning of the WCF.

K. Spacing of Towers. Towers shall maintain a minimum spacing of one-half mile, unless it can be
demonstrated that physical limitations (such as topography, terrain, tree cover or location of
buildings) in the immediate service area prohibit adequate service by the existing facilities and
that collocation is not feasible under CMC 18.35.050.

L. Site Design Flexibility. Individual WCF sites vary proximity to adjacent buildings, existing trees,
topography and other local variables. By mandating certain design standards, there may result
a project that could have been less intrusive if the location of the various elements of the project
could have been placed in more appropriate locations within a given site. Therefore, the WCF
and supporting equipment may be installed so as to best camouflage, disguise them, or conceal
them, to make the WCF more closely compatible with and blend into the setting and/or host
structure, upon approval by the approval authority. The design flexibility allowed under this
subsection includes additional height for a tower located within tall trees on (i) city property or
(i) other parcels at least five acres in size, so that the impact of the tower may be minimized by
the trees while still allowing for the minimum clearance needed for the tower to achieve the
applicant's coverage or other objectives. A formal exception from standards under CMC
18.35.090 is not required for proposals meeting this subsection by being a less intrusive design
option.

M.  Structural Assessment. The applicant of a proposed tower shall have a structural assessment
of the tower conducted by a professional engineer, licensed in the State of Washington, which
shall be submitted with the application for a building permit and demonstrate the structural
stability and carrying capacity for antennae.

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

18.35.080 - Regulations for facilities subject to a conditional use permit.
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A.

Approval Criteria. In addition to the development standards in this chapter and the approval criteria
in CMC 18.43.050, the following additional approval criteria apply:

1. The need for the proposed tower shall be demonstrated if it is to be located in a residential zone
or within one hundred fifty feet of an existing residential lot. An evaluation of the operational
needs of the wireless communications provider, alternative sites, alternative existing facilities
upon which the proposed antenna array might be located, and collocation opportunities on
existing support towers within one-half mile of the proposed site shall be provided. Evidence
shall demonstrate that no practical alternative is reasonably available to the applicant.

2. The proposed tower satisfies all of the provisions and requirements of this chapter.

Public Notice. In addition to the notice of hearing requirements of CMC 18.55, for proposals in
residential zones and within one hundred fifty feet of a residential zone, the mailed public notice
should include a black and white architectural elevation and color photo simulation renderings of the
proposed WCF.

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

18.35.090 - Exception from standards.

A.

Applicability. Except as otherwise provided in this chapter (under Site Design Flexibility), no WCF
shall be used or developed contrary to any applicable development standard unless an exception
has been granted pursuant to this section. These provisions apply exclusively to WCFs and are in
lieu of the generally applicable variance and design deviation provisions in CMC Titles 17 and 18.

Procedure Type. A wireless communications facility exception is a Type Il procedure.

Submittal Requirements. In addition to the general submittal requirements for a Type 1l application,
an application for a wireless communication facility exception shall include:

1. A written statement demonstrating how the exception would meet the criteria.
2. Asite plan that includes:

a. Description of the proposed facility's design and dimensions, as it would appear with and
without the exception.

b.  Elevations showing all components of the wireless communication facility as it would
appear with and without the exception.

c. Color simulations of the wireless communication facility after construction demonstrating
compatibility with the vicinity, as it would appear with and without the exception.

Criteria. An application for a wireless communication facility exception shall be granted if the
following criteria are met:

1. The exception is consistent with the purpose of the development standard for which the
exception is sought.

2. Based on a visual analysis, the design minimizes the visual impacts to residential zones through
mitigating measures, including, but not limited to, building heights, bulk, color, and landscaping.

3. The applicant demonstrates the following:

a. Compliance with this Chapter’s standards would materially inhibit the ability of the provider
to provide wireless service

b. The service need can only be met through an exception to one or more of the standards in
this chapter; and

c. The exception is narrowly tailored to meet the service need such that the wireless
communication facility conforms to this chapter's standards to the greatest extent possible.
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(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.100 - Final inspection.

A.

B.

A certificate of occupancy will only be granted upon satisfactory evidence that the WCF was installed
in substantial compliance with the approved plans and photo simulations.

Failure to Comply. If it is found that the WCF installation does not substantially comply with the
approved plans and photo simulations, the applicant shall immediately make any and all such
changes required to bring the WCF installation into compliance.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.110 - Maintenance.

A.

All wireless communication facilities must comply with all standards and regulations of the FCC and
any other State or federal government agency with the authority to regulate wireless communication
facilities.

The site and the wireless communication facilities, including all landscaping, fencing and related
transmission equipment must be maintained at all times in a neat and clean manner and in
accordance with all approved plans.

All graffiti on wireless communication facilities must be removed at the sole expense of the permittee
after naotification by the city to the owner/operator of the WCF.

If any FCC, state or other governmental license or any other governmental approval to provide
communication services is ever revoked as to any site permitted or authorized by the city, the
permittee must inform the city of the revocation within thirty days of receiving notice of such
revocation.

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

18.35.120 - Discontinuation of use.

A.

Any wireless communication facility that is no longer needed and its use is discontinued shall be
reported immediately by the service provider to the community development director. Discontinued
facilities shall be completely removed within six months and the site restored to its pre-existing
condition.

There shall also be a rebuttable presumption that any WCF that is regulated by this chapter and that
is not operated for a period of six months shall be considered abandoned. This presumption may be
rebutted by a showing that such WCF is an auxiliary back-up or emergency utility or device not
subject to regular use or that the WCF is otherwise not abandoned. For those WCFs deemed
abandoned, all equipment, including, but not limited to, antennas, poles, towers, and equipment
shelters associated with the WCF shall be removed within six months of the cessation of operation.
Irrespective of any agreement among them to the contrary, the owner or operator of such unused
facility, or the owner of a building or land upon which the WCF is located, shall be jointly and
severally responsible for the removal of abandoned WCFs. If the WCF is not thereafter removed
within ninety days of written notice from the city, the city may remove the WCF at the expense of the
property owner and WCF owner. Both owners are jointly and severally liable for the city's removal
costs, including all costs and attorneys' fees. If there are two or more wireless communications
providers collocated on a single support structure, this provision shall not become effective until all
providers cease using the WCF for a continuous period of six months.

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)
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18.35.130 - Independent technical review.

Although the city intends for city staff to review administrative matters to the extent feasible, the city
may retain the services of an independent, radio frequency technical expert of its choice to provide
technical evaluation of permit applications for WCFs, including administrative and conditional use permits
but not including applications for small wireless facilities within the right-of-way,. The technical expert
review may include, but is not limited to (a) the accuracy and completeness of the items submitted with
the application; (b) the applicability of analysis and techniques and methodologies proposed by the
applicant; (c) the validity of conclusions reached by the applicant; and (d) whether the proposed WCF
complies with the applicable approval criteria set forth in this chapter. The applicant shall pay the
objectively reasonable and actual cost for any independent consultant fees, along with applicable
overhead recovery, through a deposit, estimated by the city, paid within ten days of the city's request.
When the city requests such payment, the application shall be deemed incomplete for purposes of
application processing timelines. In the event that such costs and fees do not exceed the deposit amount,
the city shall refund any unused portion within thirty days after the final permit is released or, if no final
permit is released, within thirty days after the city receives a written request from the applicant. If the
costs and fees exceed the deposit amount, then the applicant shall pay the difference to the city before
the permit is issued.

(Ord. No. 17-009 , § I(Exh. A), 7-3-2017)

18.35.140 - Exempt facilities.

The following are exempt from this chapter:
A. FCC-licensed amateur (ham) radio facilities;

B. Satellite earth stations, dishes and/or antennas used for private television reception not
exceeding one meter in diameter;

C. A government-owned WCF installed upon the declaration of a state of emergency by the
federal, state or local government, or a written determination of public necessity by the city;
except that such facility must comply with all federal and state requirements;

D. A temporary, commercial WCF installed for providing coverage of a special event such as news
coverage or sporting event, subject to approval by the city. The WCF shall be exempt from the
provisions of this chapter for up to one week before and after the duration of the special event;

E. In locations more than one hundred fifty feet from a residential zone, other temporary,
commercial WCFs installed for a period of ninety days, subject to renewals at the city's
discretion; provided that such temporary WCF will comply with applicable setbacks and height
requirements.

(ord. No. 17-009, 8 I(Exh. A), 7-3-2017)

18.35.150 - Indemnification.

Each permit issued shall have as a condition of the permit a requirement that the applicant defend,
indemnify and hold harmless the city and its officers, agents, employees, volunteers, and contractors from
any and all liability, damage, or charges (including attorneys' fees and expenses) arising out of claims,
suits, demands, or causes of action as a result of the permit process, granted permit, construction,
erection, location, performance, operation, maintenance, repair, installation, replacement, removal, or
restoration of the WCF on city property or in the public right-of-way.

(Ord. No. 17-009, 8 I(Exh. A), 7-3-2017)
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I INTRODUCTION

L. America is in the midst of a transition to the next generation of wireless services, known
as 5G. These new services can unleash a new wave of entrepreneurship, innovation, and economic
opportunity for communities across the country. The FCC is committed to doing our part to help ensure
the United States wins the global race to 5G to the benefit of all Americans. Today’s action is the next
step in the FCC’s ongoing efforts to remove regulatory barriers that would unlawfully inhibit the
deployment of infrastructure necessary to support these new services. We proceed by drawing on the
balanced and commonsense ideas generated by many of our state and local partners in their own small
cell bills.

2. Supporting the deployment of 5G and other next-generation wireless services through
smart infrastructure policy is critical. Indeed, upgrading to these new services will, in many ways,
represent a more fundamental change than the transition to prior generations of wireless service. 5G can
enable increased competition for a range of services—including broadband—support new healthcare and
Internet of Things applications, speed the transition to life-saving connected car technologies, and create
jobs. It is estimated that wireless providers will invest $275 billion! over the next decade in next-
generation wireless infrastructure deployments, which should generate an expected three million new jobs
and boost our nation’s GDP by half a trillion dollars.? Moving quickly to enable this transition is
important, as a new report forecasts that speeding 5G infrastructure deployment by even one year would
unleash an additional $100 billion to the U.S. economy.?> Removing barriers can also ensure that every
community gets a fair shot at these deployments and the opportunities they enable.

3. The challenge for policymakers is that the deployment of these new networks will look
different than the 3G and 4G deployments of the past. Over the last few years, providers have been
increasingly looking to densify their networks with new small cell deployments that have antennas often
no larger than a small backpack. From a regulatory perspective, these raise different issues than the
construction of large, 200-foot towers that marked the 3G and 4G deployments of the past. Indeed,
estimates predict that upwards of 80 percent of all new deployments will be small cells going forward.*
To support advanced 4G or 5G offerings, providers must build out small cells at a faster pace and at a far
greater density of deployment than before.

4. To date, regulatory obstacles have threatened the widespread deployment of these new
services and, in turn, U.S. leadership in 5G. The FCC has lifted some of those barriers, including our
decision in March 2018, which excluded small cells from some of the federal review procedures designed
for those larger, 200-foot towers. But as the record here shows, the FCC must continue to act in
partnership with our state and local leaders that are adopting forward leaning policies.

5. Many states and localities have acted to update and modernize their approaches to small
cell deployments. They are working to promote deployment and balance the needs of their communities.
At the same time, the record shows that problems remain. In fact, many state and local officials have
urged the FCC to continue our efforts in this proceeding and adopt additional reforms. Indeed, we have

! See Accenture Strategy, Accelerating Future Economic Value from the Wireless Industry at 2 (2018) (Accelerating
Future Economic Value Report), https://www.ctia.org/news/accelerating-future-economic-value-from-the-wireless-
industry, attached to Letter from Scott K. Bergmann, Senior Vice Pres., Reg. Affairs, CTIA to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79 (filed July 19, 2018).

2 See Accenture Strategy, Smart Cities: How 5G Can Help Municipalities Become Vibrant Smart Cities, (2017)
http://www.ctia.org/docs/default-source/default-document-library/how-5g-can-help-municipalities-become-
vibrantsmart-cities-accenture.pdf; attached to Letter from Scott Bergmann, Vice Pres. Reg. Affairs, CTIA to
Marlene H. Dortch, Secretary, FCC, WT Docket No. 16-421, (filed Jan. 13, 2017).

3 Accelerating Future Economic Value Report at 2.

4 Letter from John T. Scott, Counsel for Mobilitie, LLC, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-
79 at 2-3 (filed Sept. 12, 2018).
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heard from a number of local officials that the excessive fees or other costs associated with deploying
small scale wireless infrastructure in large or otherwise “must serve” cities are materially inhibiting the
buildout of wireless services in their own communities.

6. We thus find that now is the appropriate time to move forward with an approach geared
at the conduct that threatens to limit the deployment of 5G services. In reaching our decision today, we
have benefited from the input provided by a range of stakeholders, including state and local elected
officials.” FCC leadership spent substantial time over the course of this proceeding meeting directly with
local elected officials in their jurisdictions. In light of those discussions and our consideration of the
record here, we reach a decision today that does not preempt nearly any of the provisions passed in recent
state-level small cell bills. We have reached a balanced, commonsense approach, rather than adopting a
one-size-fits-all regime. This ensures that state and local elected officials will continue to play a key role
in reviewing and promoting the deployment of wireless infrastructure in their communities.

7. Although many states and localities support our efforts, we acknowledge that there are
others who advocated for different approaches.® We have carefully considered these views, but
nevertheless find our actions here necessary and fully supported. By building on state and local ideas,
today’s action boosts the United States’ standing in the race to 5G. According to a study submitted by
Corning, our action would eliminate around $2 billion in unnecessary costs, which would stimulate
around $2.4 billion of additional buildouts.” And that study shows that such new service would be

3 See, e.g., Letter from Brian D. Hill, Ohio State Representative, to the Hon. Brendan Carr, Commissioner, FCC,
WT Docket No. 17-79 at 1-2 (filed Aug. 31, 2018) (“While the FCC and the Ohio Legislature have worked to
reduce the timeline for 5G deployment, the same cannot be said for all local and state governments. Regulations
written in a different era continue to dictate the regulatory process for 5G infrastructure”); Letter from Maureen
Davey, Commissioner, Stillwater County, to the Hon. Brendan Carr, Commissioner, FCC, WT Docket No. 17-79 at
1-2 (filed Sept. 18, 2018) (“[TThe Commission’s actions to lower regulatory barriers can enable more capital
spending to flow to areas like ours. Reducing fees and shortening review times in urban areas, thereby lowering the
cost of deployment in such areas, can promote speedier deployment across all of America.”); Letter from Board of
County Commissioners, Yellowstone County, to the Hon. Brendan Carr, Commissioner, FCC, WT Docket No. 17-
79 at 1-2 (filed Sept. 21, 2018) (“Reducing these regulatory barriers by setting guidelines on fees, siting
requirements and review timeframes, will promote investment including rural areas like ours.”); Letter from Board
of Commissioners, Harney County, Oregon, to the Hon. Brendan Carr, Commissioner, FCC, WT Docket No. 17-79
at 1-2 (filed Sept. 5, 2018) (“By taking action to speed and reduce the costs of deployment across the country, and
create a more uniform regulatory framework, the Commission will lower the cost of deployment, enabling more
investment in both urban and rural communities.”); Letter from Niraj J. Antani, Ohio State Representative, to the
Hon. Brendan Carr, Commissioner, FCC, WT Docket No. 17-79 at 1-2 (filed Sept. 4, 2018) (“[T]o truly expedite the
small cell deployment process, broader government action is needed on more than just the state level.”); Letter from
Michael C. Taylor, Mayor, City of Sterling Heights, to the Hon. Brendan Carr, Commissioner, FCC, WT Docket
No. 17-79 at 1-2 (filed Aug. 30, 2018) (“[T]here are significant, tangible benefits to having a nation-wide rule that
promotes the deployment of next-generation wireless access without concern that excessive regulation or small cell
siting fees slows down the process.”).

6 See, e.g., Letter from Linda Morse, Mayor, City of Manhattan, KS to Marlene H. Dortch, Secretary, FCC, WT
Docket No. 17-79 at 1-2 (filed Sept. 13, 2018) (City of Manhattan, KS Sept. 13, 2018 Ex Parte Letter); Letter from
Ronny Berdugo, Legislative Representative, League of California Cities to Marlene H. Dortch, Secretary, FCC, WT
Docket No. 17-79 at 1-2 (filed Sept. 18, 2018) (Ronny Berdugo Sept. 18, 2018 Ex Parte Letter); Letter from Damon
Connolly, Marin County Board of Supervisors to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 1-2
(filed Sept. 17, 2018) (Damon Connolly Sept. 17, 2018 Ex Parte Letter).

7 See Letter from Thomas J. Navin, Counsel to Corning, Inc., to Marlene H. Dortch, Secretary, FCC, WT Docket
No. 17-79 at 1, Attach. A at 2-3 (filed Sept. 5, 2018) (Corning Sept. 5,2018 Ex Parte Letter).
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deployed where it is needed most: 97 percent of new deployments would be in rural and suburban
communities that otherwise would be on the wrong side of the digital divide.®

8. The FCC will keep pressing ahead to ensure that every community in the country gets a
fair shot at the opportunity that next-generation wireless services can enable. As detailed in the sections
that follow, we do so by taking the following steps.

9. In the Declaratory Ruling, we note that a number of appellate courts have articulated
different and often conflicting views regarding the scope and nature of the limits Congress imposed on
state and local governments through Sections 253 and 332. We thus address and reconcile this split in
authorities by taking three main actions.

10. First, we express our agreement with the U.S. Courts of Appeals for the First, Second,
and Tenth Circuits that the “materially inhibit” standard articulated in 1997 by the Clinton-era FCC’s
California Payphone decision is the appropriate standard for determining whether a state or local law
operates as a prohibition or effective prohibition within the meaning of Sections 253 and 332.

11. Second, we note, as numerous courts and prior FCC cases have recognized, that state and
local fees and other charges associated with the deployment of wireless infrastructure can unlawfully
prohibit the provision of service. At the same time, courts have articulated various approaches to
determining the types of fees that run afoul of Congress’s limits in Sections 253 and 332. We thus clarify
the particular standard that governs the fees and charges that violate Sections 253 and 332 when it comes
to the Small Wireless Facilities at issue in this decision.” Namely, fees are only permitted to the extent
that they are nondiscriminatory and represent a reasonable approximation of the locality’s reasonable
costs. In this section, we also identify specific fee levels for the deployment of Small Wireless Facilities
that presumptively comply with this standard. We do so to help avoid unnecessary litigation over fees.

12. Third, we focus on a subset of other, non-fee provisions of local law that could also
operate as prohibitions on service. We do so in particular by addressing state and local consideration of
aesthetic concerns in the deployment of Small Wireless Facilities, recognizing that certain reasonable
aesthetic considerations do not run afoul of Sections 253 and 332. This responds in particular to many
concerns we heard from state and local governments about deployments in historic districts.

8$1d.

9 “Small Wireless Facilities,” as used herein and consistent with section 1.1312(e)(2), encompasses facilities that
meet the following conditions:

) The facilities—

(1) are mounted on structures 50 feet or less in height including their antennas as defined in section
1.1320(d), or

(i1) are mounted on structures no more than 10 percent taller than other adjacent structures, or

(iii) do not extend existing structures on which they are located to a height of more than 50 feet or
by more than 10 percent, whichever is greater;

) Each antenna associated with the deployment, excluding associated antenna equipment (as defined
in the definition of antenna in section 1.1320(d)), is no more than three cubic feet in volume;

3) All other wireless equipment associated with the structure, including the wireless equipment
associated with the antenna and any pre-existing associated equipment on the structure, is no more
than 28 cubic feet in volume;

4 The facilities do not require antenna structure registration under part 17 of this chapter;
(5) The facilities are not located on Tribal lands, as defined under 36 CFR 800.16(x); and

(6) The facilities do not result in human exposure to radiofrequency radiation in excess of the
applicable safety standards specified in section 1.1307(b).

4
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13. Next, we issue a Report and Order that addresses the “shot clocks” governing the review
of wireless infrastructure deployments. We take three main steps in this regard. First, we create a new set
of shot clocks tailored to support the deployment of Small Wireless Facilities. In particular, we read
Sections 253 and 332 as allowing 60 days for reviewing the application for attachment of a Small
Wireless Facility using an existing structure and 90 days for the review of an application for attachment
of a small wireless facility using a new structure. Second, while we do not adopt a “deemed granted”
remedy for violations of our new shot clocks, we clarify that failing to issue a decision up or down during
this time period is not simply a “failure to act” within the meaning of applicable law. Rather, missing the
deadline also constitutes a presumptive prohibition. We would thus expect any locality that misses the
deadline to issue any necessary permits or authorizations without further delay. We also anticipate that a
provider would have a strong case for quickly obtaining an injunction from a court that compels the
issuance of all permits in these types of cases. Third, we clarify a number of issues that are relevant to all
of the FCC’s shot clocks, including the types of authorizations subject to these time periods.

II. BACKGROUND
A. Legal Background

14. In the Telecommunications Act of 1996 (the 1996 Act), Congress enacted sweeping new
provisions intended to facilitate the deployment of telecommunications infrastructure. As U.S. Courts of
Appeals have stated, “[t]he [1996] Act ‘represents a dramatic shift in the nature of telecommunications
regulation.””'® The Senate floor manager, Senator Larry Pressler, stated that “[t]his is the most
comprehensive deregulation of the telecommunications industry in history.”!! Indeed, the purpose of the
1996 Act is to “provide for a pro-competitive, deregulatory national policy framework . . . by opening all
telecommunications markets to competition.”'?> The conference report on the 1996 Act similarly indicates
that Congress “intended to remove all barriers to entry in the provision of telecommunications services.”!3
The 1996 Act thus makes clear Congress’s commitment to a competitive telecommunications marketplace
unhindered by unnecessary regulations, explicitly directing the FCC to “promote competition and reduce
regulation in order to secure lower prices and higher quality services for American telecommunications
consumers and encourage the rapid deployment of new telecommunications technologies.”!*

15. Several provisions of the 1996 Act speak directly to Congress’s determination that certain
state and local regulations are unlawful. Section 253(a) provides that “[n]Jo State or local statute or
regulation, or other State or local legal requirement, may prohibit or have the effect of prohibiting the
ability of any entity to provide any interstate or intrastate telecommunications service.”!> Courts have
observed that Section 253 represents a “broad preemption of laws that inhibit competition.”!¢

16. The Commission has issued several rulings interpreting and providing guidance regarding
the language Congress used in Section 253. For instance, in the 1997 California Payphone decision, the
Commission, under the leadership of then Chairman William Kennard, stated that, in determining whether
a state or local law has the effect of prohibiting the provision of telecommunications services, it

10 Sprint Telephony PCS LP v. County of San Diego, 543 F.3d 571, 575 (9th Cir. 2008) (en banc) (County of San
Diego) (quoting Cablevision of Boston, Inc. v. Pub. Improvement Comm 'n, 184 F.3d 88, 97 (1st Cir. 1999)).

11141 Cong. Rec. S8197 (daily ed. June 12, 1995).
2H.R. Conf. Rep. No. 104-458, at 113 (1996), reprinted in 1996 U.S.C.C.A.N. (100 Stat. 5) 124.
13'S. Rep. No. 104-230, at 126 (1996) (Conf. Rep.).

14 Preamble, Telecommunications Act of 1996, P.L. 104-104, 100 Stat. 56 (1996); see also AT&T Corp. v. lowa
Utils. Bd., 525 U.S. 366, 371 (1999) (noting that the 1996 Act “fundamentally restructures local telephone markets”
to facilitate market entry); Reno v. American Civil Liberties Union, 521 U.S. 844, 857-58 (1997) (“The
Telecommunications Act was an unusually important legislative enactment . . . designed to promote competition.”).

1547 U.S.C. § 253(a).
16 Puerto Rico Tel. Co. v. Telecomm. Reg. Bd. of Puerto Rico, 189 F.3d 1, 11 n.7 (1st Cir. 1999).
5
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“consider[s] whether the ordinance materially inhibits or limits the ability of any competitor or potential
competitor to compete in a fair and balanced legal and regulatory environment.”!”

17. Similar to Section 253, Congress specified in Section 332(c)(7) that “[t]he regulation of
the placement, construction, and modification of personal wireless service facilities by any State or local
government or instrumentality thereof—(I) shall not unreasonably discriminate among providers of
functionally equivalent services; and (II) shall not prohibit or have the effect of prohibiting the provision
of personal wireless services.”!® Clause (B)(ii) of that section further provides that “[a] State or local
government or instrumentality thereof shall act on any request for authorization to place, construct, or
modify personal wireless service facilities within a reasonable period of time after the request is duly filed
with such government or instrumentality, taking into account the nature and scope of such request.”"”
Section 332(¢)(7) generally preserves state and local authority over the “placement, construction, and
modification of personal wireless service facilities” but with the important limitations described above.?
Section 332(c)(7) also sets forth a judicial remedy, stating that “[a]ny person adversely affected by any
final action or failure to act by a State or local government” that is inconsistent with the requirements of
Section 332(¢c)(7) “may, within 30 days after such action or failure to act, commence an action in any
court of competent jurisdiction.”?' The provision further directs the court to “decide such action on an
expedited basis.”??

18. The Commission has previously interpreted the language Congress used and the limits it
imposed on state and local authority in Section 332. For instance, in interpreting Section
332(c)(7)(B)(1)(II), the Commission has found that “a State or local government that denies an application
for personal wireless service facilities siting solely because ‘one or more carriers serve a given geographic
market’ has engaged in unlawful regulation that ‘prohibits or ha[s] the effect of prohibiting the provision
of personal wireless services,” within the meaning of Section 332(c)(7)(B)(i)(II).”** In adopting this
interpretation, the Commission explained that its “construction of the provision achieves a balance that is
most consistent with the relevant goals of the Communications Act” and its understanding that “[i]n
promoting the construction of nationwide wireless networks by multiple carriers, Congress sought
ultimately to improve service quality and lower prices for consumers.””* The Commission also noted that
an alternative interpretation would “diminish the service provided to [a wireless provider’s] customers.”??

17 California Payphone Ass’n, 12 FCC Red 14191, 14206, para. 31 (1997) (California Payphone).

1847 U.S.C. § 332(c)(7)(B)().

1947 U.S.C § 332(c)(7)(B)(ii).

2047 U.S.C. § 332(c)(7)(A) (stating that, “[e]xcept as provided in this paragraph, nothing in this chapter shall limit
or affect the authority of a State or local government or instrumentality thereof over decisions regarding the
placement, construction, and modification of personal wireless services facilities”). The statute defines “personal
wireless services” to include CMRS, unlicensed wireless services, and common carrier wireless exchange access
services. 47 U.S.C. § 332(c)(7)(C). In 2012, Congress expressly modified this preservation of local authority by
enacting Section 6409(a), which requires local governments to approve certain types of facilities siting applications

“[n]otwithstanding section 704 of the Telecommunications Act of 1996 [codified in substantial part as Section
332(c)(7)] . . . or any other provision of law.” Spectrum Act, 47 U.S.C. § 6409(a)(1).

2147 U.S.C. § 332(c)(7)(B)(v).
247 U.8.C. § 332(c)(7)(B)(V).

23 Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7) to Ensure Timely Siting Review,
Declaratory Ruling, 24 FCC Rcd 13994, 14016, para. 56 (2009) (2009 Declaratory Ruling), aff’d, City of Arlington
v. FCC, 668 F.3d 229 (5th Cir. 2012) (City of Arlington), aff’d, 569 U.S. 290 (2013).

24 2009 Declaratory Ruling, 24 RCC Red at 14017-18, para. 61.
5.
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19. In the 2009 Declaratory Ruling, the Commission acted to speed the deployment of then-
new 4G services and concluded that, “[g]iven the evidence of unreasonable delays [in siting decisions]
and the public interest in avoiding such delays,” it should offer guidance regarding the meaning of the
statutory phrases “reasonable period of time” and “failure to act” “in order to clarify when an adversely
affected service provider may take a dilatory State or local government to court.”?® The Commission
interpreted “reasonable period of time” under Section 332(c)(7)(B)(ii) to be 90 days for processing
collocation applications and 150 days for processing applications other than collocations. 27 The
Commission further determined that failure to meet the applicable time frame enables an applicant to
pursue judicial relief within the next 30 days.?® In litigation involving the 90-day and 150-day time
frames, the locality may attempt to “rebut the presumption that the established timeframes are
reasonable.”? If the agency fails to make such a showing, it may face “issuance of an injunction granting
the application.”® In its 2014 Wireless Infrastructure Order,? the Commission clarified that the time
frames under Section 332(c)(7) are presumptively reasonable and begin to run when the application is
submitted, not when it is found to be complete by a siting authority.*

20. In 2012, Congress adopted Section 6409 of the Middle Class Tax Relief and Job Creation
Act (the Spectrum Act), which provides further evidence of Congressional intent to limit state and local
laws that operate as barriers to infrastructure deployment. It states that, “[n]otwithstanding section 704 of
the Telecommunications Act of 1996 [codified as 47 U.S.C. § 332(c)(7)] or any other provision of law, a
State or local government may not deny, and shall approve, any eligible facilities request for a
modification of an existing wireless tower or base station that does not substantially change the physical
dimensions of such tower or base station.”3 Subsection (a)(2) defines the term “eligible facilities
request” as any request for modification of an existing wireless tower or base station that involves (a)
collocation of new transmission equipment; (b) removal of transmission equipment; or (c) replacement of
transmission equipment.3* In implementing Section 6409 and in an effort to “advance[e] Congress’s goal

26 Id. at 14008, para. 37; see also id. at 14029 (Statement of Chairman Julius Genachowski) (“[T]he rules we adopt
today . . . will have an important effect in speeding up wireless carriers’ ability to build new 4G networks--which
will in turn expand and improve the range of wireless choices available to American consumers.”).

27 Id. at 14012, para. 45.
28 Id. at 14005, 14012, paras. 32, 45.
2 Id. at 14008-10, 14013-14, paras. 37-42, 49-50.

30 Jd. at 14009, para. 38; see also City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 115 (2005) (proper
remedies for Section 332(c)(7) violations include injunctions but not constitutional tort damages).

31 Specifically, the Commission determined that once a siting application is considered complete for purposes of
triggering the Section 332(c)(7) shot clocks, those shot clocks run regardless of any moratoria imposed by state or
local governments, and the shot clocks apply to DAS and small-cell deployments so long as they are or will be used
to provide “personal wireless services.” Acceleration of Broadband Deployment by Improving Wireless Facilities
Siting Policies, Report & Order, 29 FCC Rcd 12865, 12966, 12973, paras. 243, 270, (2014) (2014 Wireless
Infrastructure Order), aff’d, Montgomery County v. FCC, 811 F.3d 121 (4th Cir. 2015) (Montgomery County); see
also Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, Notice of
Proposed Rulemaking and Notice of Inquiry, 32 FCC Red 3330, 3339, para. 22 (2017) (Wireless Infrastructure
NPRM/NOI); Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment,
Third Report and Order and Declaratory Ruling, WC Docket No. 17-84 and WT Docket No. 17-79, FCC 18-111,
paras. 140-68 (rel. Aug. 3, 2018) (Moratoria Declaratory Ruling).

322014 Wireless Infrastructure Order, 29 FCC Rcd at 12970, para. 258. (“Accordingly, to the extent municipalities
have interpreted the clock to begin running only after a determination of completeness, that interpretation is
incorrect.”).

3 Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96 § 6409(a)(2), 126 Stat. 156 (2012).
#d.
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of facilitating rapid deployment,”* the Commission adopted rules to expedite the processing of eligible
facilities requests, including documentation requirements and a 60-day period for states and localities to
review such requests.>® The Commission further determined that a “deemed granted” remedy was
necessary for cases in which the reviewing authority fails to issue a decision within the 60-day period in
order to “ensur[e] rapid deployment of commercial and public safety wireless broadband services.”3” The
Fourth Circuit, affirming that remedy, explained that “[f]Junctionally, what has occurred here is that the
FCC—vpursuant to properly delegated Congressional authority—has preempted state regulation of
wireless towers.”?8

21. Consistent with these broad federal mandates, courts have recognized that the
Commission has authority to interpret Sections 253 and 332 of the Act to further elucidate what types of
state and local legal requirements run afoul of the statutory parameters Congress established.?® For
instance, the Fifth Circuit affirmed the 2009 Declaratory Ruling in City of Arlington. The court
concluded that the Commission possessed the “authority to establish the 90— and 150—day time frames”
and that its decision was not arbitrary and capricious.*® More generally, as the agency charged with
administering the Communications Act, the Commission has the authority, responsibility, and expert
judgement to issue interpretations of the statutory language and to adopt implementing regulations that
clarify and specify the scope and effect of the Act. Such interpretations are particularly appropriate where
the statutory language is ambiguous, or the subject matter is “technical, complex, and dynamic,” as it is in
the Communications Act, as recognized by the Supreme Court.*! Here, the Commission has ample
experience monitoring and regulating the telecommunications sector. It is well-positioned, in light of this
experience and the record in this proceeding, to issue a clarifying interpretation of Sections 253 and
332(c)(7) that accounts both for the changing needs of a dynamic wireless sector that is increasingly
reliant on Small Wireless Facilities and for state and local oversight that does not materially inhibit
wireless deployment.

22. The congressional and FCC decisions described above point to consistent federal action,
particularly when faced with changes in technology, to ensure that our country’s approach to wireless
infrastructure deployment promotes buildout of the facilities needed to provide Americans with next-
generation services. Consistent with that long-standing approach, in the 2017 Wireless Infrastructure
NPRM/NOI, the Commission sought comment on whether the FCC should again update its approach to
infrastructure deployment to ensure that regulations are not operating as prohibitions in violation of
Congress’s decisions and federal policy.*? In August 2018, the Commission concluded that state and
local moratoria on telecommunications services and facilities deployment are barred by Section 253(a).*

352014 Wireless Infrastructure Order, 29 FCC Red at 12872, para. 15.
36 Id. at 12922, 12956-57, paras. 135, 214-15.

371d. at 12961-62, paras. 226, 228.

38 Montgomery County, 811 F.3d at 129.

3 See, e.g., City of Arlington, 668 F.3d at 253-54; County of San Diego, 543 F.3d at 578; RT Commc 'ns., Inc. v.
FCC, 201 F.3d 1264, 1268 (10th Cir. 2000).

40 City of Arlington, 668 F.3d at 254, 260-61.

41 Nat’l Cable & Telecomm. Ass’n v. Gulf Power Co., 534 U.S. 327, 328 (2002); FDA v. Brown & Williamson
Tobacco Corp., 529 U.S. 120 (2000) (recognizing “agency’s greater familiarity with the ever-changing facts and
circumstances surrounding the subjects regulated”); see also, e.g., Nat’l Cable & Telecomm. Ass’n v. Brand X
Internet Servs., 545 U.S. 967, 983-986 (2005) (Commission’s interpretation of an ambiguous statutory provision
overrides earlier court decisions interpreting the same provision).

42 See generally Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3332-39, paras. 4-22.
43 See generally Moratoria Declaratory Ruling, FCC 18-111, paras. 140-68.
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B. The Need for Commission Action

23. In response to the opportunities presented by offering new wireless services, and the
problems facing providers that seek to deploy networks to do so, we find it necessary and appropriate to
exercise our authority to interpret the Act and clarify the preemptive scope that Congress intended. The
introduction of advanced wireless services has already revolutionized the way Americans communicate
and transformed the U.S. economy. Indeed, the FCC’s most recent wireless competition report indicates
that American demand for wireless services continues to grow exponentially. It has been reported that
monthly data usage per smartphone subscriber rose to an average of 3.9 gigabytes per subscriber per
month, an increase of approximately 39 percent from year-end 2015 to year-end 2016.# As more
Americans use more wireless services, demand for new technologies, coverage and capacity will
necessarily increase, making it critical that the deployment of wireless infrastructure, particularly Small
Wireless Facilities, not be stymied by unreasonable state and local requirements.

24. 5G wireless services, in particular, will transform the U.S. economy through increased
use of high-bandwidth and low-latency applications and through the growth of the Internet of Things.*
While the existing wireless infrastructure in the U.S. was erected primarily using macro cells with
relatively large antennas and towers, wireless networks increasingly have required the deployment of
small cell systems to support increased usage and capacity. We expect this trend to increase with next-
generation networks, as demand continues to grow, and providers deploy 5G service across the nation.*®
It is precisely “[b]ecause providers will need to deploy large numbers of wireless cell sites to meet the
country’s wireless broadband needs and implement next-generation technologies” that the Commission
has acknowledged “an urgent need to remove any unnecessary barriers to such deployment, whether
caused by Federal law, Commission processes, local and State reviews, or otherwise.”*’ As explained
below, the need to site so many more 5G-capable nodes leaves providers’ deployment plans and the
underlying economics of those plans vulnerable to increased per site delays and costs.

25. Some states and local governments have acted to facilitate the deployment of 5G and
other next-gen infrastructure, looking to bring greater connectivity to their communities through forward-
looking policies. Leaders in these states are working hard to meet the needs of their communities and
balance often competing interests. At the same time, outlier conduct persists. The record here suggests
that the legal requirements in place in other state and local jurisdictions are materially impeding that
deployment in various ways.*® Crown Castle, for example, describes “excessive and unreasonable” “fees

44 See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993 Annual Report and
Analysis of Competitive Market Conditions with Respect to Mobile Wireless, Including Commercial Mobile
Services, Twentieth Report, 32 FCC Rcd 8968, 8972, para. 20 (2017) (Twentieth Wireless Competition Report).

4 See Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3331, para. 1.

46 See, e.g., Letter from Brett Haan, Principal, Deloitte Consulting, U.S., to Marlene H. Dortch, Secretary, FCC, WT
Docket No. 17-79 at 2 (filed Sept. 17, 2018) (“Significant investment in new network infrastructure is needed to
deploy 5G networks at-scale in the United States. 5G’s speed and coverage capabilities rely on network
densification, which requires the addition of towers and small cells to the network. . . . This requires carriers to add
3 to 10 times the number of existing sites to their networks. Most of this additional infrastructure will likely be built
with small cells that use lampposts, utility phones, or other structures of similar size able to host smaller, less
obtrusive radios required to build a densified network.” (citation omitted)); see also Deloitte LLP, 5G: The Chance
to Lead for a Decade (2018) (Deloitte 5G Paper), available at
https://www?2.deloitte.com/content/dam/Deloitte/us/Documents/technology-media-telecommunications/us-tmt-
Sgdeployment-imperative.pdf.

47 See Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3331, para. 2.

4 See, e.g., Letter from Henry Hultquist, AT&T, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 1

(filed Aug. 10, 2018) (“Unfortunately, many municipalities are unable, unwilling, or do not make it a priority to act

on applications within the shot clock period.” ); Letter from Keith Buell, Sprint, to Marlene H. Dortch, Secretary,

FCC, WT Docket No. 17-79, at 1-2 (filed Aug. 13, 2018) (Sprint Aug. 13, 2018 Ex Parte Letter); Letter from

Katherine R. Saunders, Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 2 (filed June 21,
9
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to access the [rights-of-way] that are completely unrelated to their maintenance or management.” It also
points to barriers to market entry “for independent network and telecommunications service providers,”
including municipalities that “restric[t] access to the [right-of-way] only to providers of commercial
mobile services” or that impose “onerous zoning requirements on small cell installations when other
similar [right of way] utility installations are erected with simple building permits.”*® Crown Castle is not
alone in describing local regulations that slow deployment. AT&T states that localities in Maryland,
California, and Massachusetts have imposed fees so high that it has had to pause or decrease
deployments.”® Likewise, AT&T states that a Texas city has refused to allow small cell placement on any
structures in a right-of-way (ROW).3! T-Mobile states that the Town of Hempstead, New York requires
service providers who seek to collocate or upgrade equipment on existing towers that have been properly
constructed pursuant to Class II standards to upgrade and certify these facilities under Class III standards
that apply to civil and national defense and military facilities.’> Verizon states that a Minnesota town has
proposed barring construction of new poles in rights-of-way and that a Midwestern suburb where it has
been trying to get approval for small cells since 2014 has no established procedures for small cell
approvals.’* Verizon states that localities in New York and Washington have required special use permits
involving multiple layers of approval to locate small cells in some or all zoning districts.** While some
localities dispute some of these characterizations, their submissions do not persuade us that there is no
basis or need for the actions we take here.

26. Further, the record in this proceeding demonstrates that many local siting authorities are
not complying with our existing Section 332 shot clock rules.>> WIA states that its members routinely
face lengthy delays and specifically cite localities in New Jersey, New Hampshire, and Maine as being

(Continued from previous page)
2018) (“[L]ocal permitting delays continue to stymie deployments.”); Letter from Kenneth J. Simon, Crown Castle,
to Marlene H. Dortch, FCC, WT Docket No. 17-79 (filed Aug. 10, 2018); Letter from Scott K. Bergmann, Senior
Vice President, Regulatory Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 1 (filed
Aug. 30, 2018) (CTIA Aug. 30, 2018 Ex Parte Letter).

49 Crown Castle Comments at 7; see also Letter from Kenneth J. Simon, Senior Vice President and General Counsel,
Crown Castle International Corp., to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 1-2 (filed Sept.
19, 2018) (“In Hillsborough, California, Crown Castle submitted applications covering 16 nodes, and was assessed
$60,000 in application fees. Not only did Hillsborough go on to deny these applications, following that denial it also
then sent Crown Castle an invoice for an additional $351,773 (attached as Exhibit A), most of which appears to be
related to outside counsel fees—all for equipment that was not approved and has not yet been constructed.”).

30 Letter from Henry Hultquist, Vice President, Federal Regulatory, AT&T, to Marlene H. Dortch, Secretary, FCC,
WT Docket No. 17-79 at 2 (filed Aug. 6, 2018) (AT&T Aug. 6, 2018 Ex Parte Letter).

S AT&T Comments at 6-7.

52 T-Mobile Reply Comments at 7-9; see also CCA Reply Comments at 12; CTIA Reply Comments at 18; WIA
Reply Comments at 22-23.

53 See Verizon Comments at 7.
54 See Verizon Comments at 35.

35 See, e.g., T-Mobile Comments at 8 (stating that “roughly 30% of all of its recently proposed sites (including small
cells) involve cases where the locality failed to act in violation of the shot clocks.”). According to WIA, one of its
members “reports that 70% of its applications to deploy Small Wireless Facilities in the public ROWs during a two-
year period exceeded the 90-day shot clock for installation of Small Wireless Facilities on an existing utility pole,
and 47% exceeded the 150-day shot clock for the construction of new towers.” WIA Comments at 7. A New Jersey
locality took almost five years to deny a Sprint application. See Sprint Spectrum L.P. v. Zoning Bd. of Adjustment of
the Borough of Paramus, N.J., 21 F. Supp. 3d 381, 383, 387 (D.N.J. 2014), aff’d, 606 Fed. Appx. 669 (3d Cir.
2015). Another locality took almost three years to deny a Crown Castle application to install a DAS system. See
Crown Castle NG East, Inc. v. Town of Greenburgh, 2013 WL 3357169, *6-8 (S.D.N.Y. 2013), aff’d, 552 Fed.
Appx. 47 (2d Cir. 2014).
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problematic.’ Similarly, AT&T identified an instance in which it took a locality in California 800 days
to process an application.’” GCI provides an example in which it took an Alaska locality nine months to
decide an application. *®* T-Mobile states that a community in Colorado and one in California have
lengthy pre-application processes for all small cell installations that include notification to all nearby
households, a public meeting, and the preparation of a report, none of which these jurisdictions view as
triggering a shot clock.>® Similarly, Lightower provides examples of long delays in processing siting
applications. ®° Finally, Crown Castle describes a case in which a “town took approximately two years
and nearly twenty meetings, with constantly shifting demands, before it would even ‘deem complete’
Crown Castle’s application.”®!

27. Our Declaratory Ruling and Third Report and Order are intended to address these issues
and outlier conduct. Our conclusions are also informed by findings, reports, and recommendations from
the FCC Broadband Deployment Advisory Committee (BDAC), including the Model Code for
Municipalities, the Removal of State and Local Regulatory Barriers Working Group report, and the Rates
and Fees Ad Hoc Working Group report, which the Commission created in 2017 to identify barriers to
deployment of broadband infrastructure, many of which are addressed here.? We also considered input
from numerous state and local officials about their concerns, and how they have approached wireless
deployment, much of which we took into account here. Our action is also consistent with congressional
efforts to hasten deployment, including bi-partisan legislation pending in Congress like the
STREAMLINE Small Cell Deployment Act and SPEED Act. The STREAMLINE Small Cell
Deployment Act proposes to streamline wireless infrastructure deployments by requiring siting agencies
to act on deployment requests within specified time frames and by limiting the imposition of onerous

36 WIA Comments at 8. WIA states that one of its “member reports that the wireless siting approval process exceeds
90 days in more than 33% of jurisdictions it surveyed and exceeds 150 days in 25% of surveyed jurisdictions.” WIA
Comments at 8. In some cases, WIA members have experienced delays ranging from one to three years in multiple
jurisdictions—significantly longer than the 90- and 150-day time frames that the Commission established in 2009.

37 See WIA Comments at 9 (citing and discussing AT&T’s Comments in the 2016 Streamlining Public Notice, WT
Docket No. 16-421).

58 GCI Comments at 5-6.
59 T-Mobile Comments at 21.

60 Lightower submits that average processing timeframes have increased from 300 days in 2016 to approximately
570 days in 2017, much longer than the Commission’s shot clocks. Lightower states that “forty-six separate
jurisdictions in the last two years had taken longer than 150 days to consider applications, with twelve of those
jurisdictions—representing 101 small wireless facilities—taking more than a year.” Lightower Comments at 5-6.
See also WIA Comments at 9 (citing and discussing Lightower’s Comments in the 2016 Streamlining Public Notice,
WT Docket No. 16-421).

61 WIA Comments at 8 (citing and discussing Crown Castle’s Comments in 2016 Streamlining Public Notice, WT
Docket No. 16-421).

92 BDAC Report of the Removal of State and Local Regulatory Barriers Working Group,
https://www.fcc.gov/sites/default/files/bdac-regulatorybarriers-01232018.pdf (approved by the BDAC on January
23, 2018) (BDAC Regulatory Barriers Report); Draft Final Report of the Ad Hoc Committee on Rates and Fees to
the BDAC, https://www.fcc.gov/sites/default/files/bdac-07-2627-2018-rates-fees-wg-report-07242018.pdf (July 26,
2018) (Draft BDAC Rates and Fees Report); BDAC Model Municipal Code (Harmonized),
https://www.fcc.gov/sites/default/files/bdac-07-2627-2018-harmonization-wg-model-code-muni.pdf (approved July
26, 2018) (BDAC Model Municipal Code). The Draft Final Report of the Ad Hoc Committee on Rates and Fees to
the BDAC was presented to the BDAC on July 26, 2018 but has not been voted by the BDAC as of the adoption of
this Declaratory Ruling. Certain members of the Removal of State and Local Barriers Working Group also
submitted a minority report disagreeing with certain findings in the BDAC Regulatory Barriers Report. See
Minority Report Submitted by McAllen, TX, San Jose, CA, and New York, NY, GN Docket No. 17-83 (Jan 23,
2018); Letter from Kevin Pagan, City Attorney of McAllen to Marlene Dortch, Secretary, FCC (filed September 14,
2018).
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conditions and fees.®* The SPEED Act would similarly streamline federal permitting processes.® In the
same vein, the Model Code for Municipalities adopts streamlined infrastructure siting requirements while
other BDAC reports and recommendations emphasize the negative impact of high fees on infrastructure
deployments.®

28. As do members of both parties of Congress and experts on the BDAC, we recognize the
urgent need to streamline regulatory requirements to accelerate the deployment of wireless infrastructure
for current needs and for the next generation of wireless service in 5G.% State government officials also
have urged us to act to expedite the deployment of 5G technology, in particular, by streamlining overly
burdensome regulatory processes to ensure that 5G technology will expand beyond just urban centers.
These officials have expressed their belief that reducing high regulatory costs and delays in urban areas
would leave more money and encourage development in rural areas.” “[GJetting [SG] infrastructure out
in a timely manner can be a challenge that involves considerable time and financial resources. The
solution is to streamline relevant policies—allowing more modern rules for modern infrastructure.”
State officials have acknowledged that current regulations are “outdated” and “could hinder the timely
arrival of 5G throughout the country,” and urged the FCC “to push for more reforms that will streamline
infrastructure rules from coast to coast.”® Although many states and localities support our efforts, we
acknowledge that there are others who advocated for different approaches, arguing, among other points,

63 See, e.g., STREAMLINE Small Cell Deployment Act, S.3157, 115th Congress (2017-2018).

64 See, e.g., Streamlining Permitting to Enable Efficient Deployment of Broadband Infrastructure Act of 2017
(SPEED Act), S. 1988, 115th Cong. (2017).

65 See BDAC Model Municipal Code; Draft BDAC Rates and Fees Report; BDAC Regulatory Barriers Report.

% See, e.g., Letter from Patricia Paoletta, Counsel to Deloitte Consulting LLP, to Marlene H. Dortch, Secretary,
FCC, WT Docket No. 17-79 at 1 (filed Sept. 20, 2018) (“Deloitte noted that, as with many technology standard
evolutions, the value of being a first-mover in 5G will be significant. Being first to LTE afforded the United States
macroeconomic benefits, as it became a test bed for innovative mobile, social, and streaming applications. Being
first to 5G can have even greater and more sustained benefits to our national economy given the network effects
associated with adding billions of devices to the 5G network, enabling machine-to-machine interactions that
generates data for further utilization by vertical industries”).

67 Letter from Montana State Senator Duane Ankney to Marlene H. Dortch, Secretary, FCC, WT Docket 17-79, at 1
(filed July 31, 2018) (Duane Ankney July 31, 2018 Ex Parte Letter); Letter from Fred A. Lamphere, Butte County
Sheriff, to the Hon. Brendan Carr, Commissioner, FCC, WT Docket No. 17-79 at 1 (filed Sept. 11, 2018) (Fred A.
Lamphere Sept. 11, 2018 Ex Parte Letter); Letter from Todd Nash, Susan Roberts, Paul Catstilleja, Wallowa County
Board of Commissioners, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 2 (filed Aug. 20, 2018);
Letter from Lonnie Gilbert, First Responder, National Black Growers Council Member, to the Hon. Brendan Carr,
Commissioner, FCC, WT Docket No. 17-79 at 1 (filed Sept. 12, 2018); Letter from Jason R. Saine, North Caroline
House of Representatives, to the Hon. Brendan Carr, Commissioner, FCC, WT Docket No. 17-79, at 1(filed Sept.
14, 2018) (Jason R. Saine Sept. 14, 2018 Ex Parte Letter) (minimal regulatory standard across the United States is
critical to ensure that the United States wins the race to the 5G economy).

8 Letter from LaWana Mayfield, City Council Member, Charlotte, NC, to Marlene H. Dortch, Secretary, FCC, WT
Docket 17-79, at 1 (filed July 31, 2018) (LaWana Mayfield July 31, 2018 Ex Parte Letter); see also Letter from
South Carolina State Representative Terry Alexander to Marlene H. Dortch, Secretary, FCC, WT Docket 17-79, at 1
(filed August 7, 2018) (“[P]olicymakers at all levels of government must streamline complex siting stipulations that
will otherwise slow down 5G buildout for small cells in particular.”); Letter from Sal Pace, Pueblo County
Commissioner, District 3, CO, to Marlene H. Dortch, Secretary, FCC, WT Docket 17-79, at 1 (filed July 30, 2018)
(Sal Pace July 30, 2018 Ex Parte Letter) (“[ T]he FCC should ensure that localities are fully compensated for their
costs . . . Such fees should be reasonable and non-discriminatory, and should ensure that localities are made whole.
Lastly, the FCC should set reasonable and enforceable deadlines for localities to act on wireless permit applications.
... The distinction between siting large macro-towers and small cells should be reflected in any rulemaking.”)

9 Letter from Dr. Carolyn A. Prince, Chairwoman, Marlboro County Council, SC, to Marlene H. Dortch, Secretary,
FCC, WT Docket 17-79, at 1 (filed July 31, 2018) (Dr. Carolyn Prince July 31, 2018 Ex Parte Letter)
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that the FCC lacks authority to take certain actions.” We have carefully considered these views, but
nevertheless find our actions here necessary and fully supported.

29. Accordingly, in this Declaratory Ruling and Third Report and Order, we act to reduce
regulatory barriers to the deployment of wireless infrastructure and to ensure that our nation remains the
leader in advanced wireless services and wireless technology.

I11. DECLARATORY RULING

30. In this Declaratory Ruling, we note that a number of appellate courts have articulated
different and often conflicting views regarding the scope and nature of the limits Congress imposed on
state and local governments through Sections 253 and 332. In light of these diverging views, Congress’s
vision for a consistent, national policy framework, and the need to ensure that our approach continues to
make sense in light of the relatively new trend towards the large-scale deployment of Small Wireless
Facilities, we take this opportunity to clarify and update the FCC’s reading of the limits Congress
imposed. We do so in three main respects.

31. First, in Part III.A, we express our agreement with the views already stated by the First,
Second, and Tenth Circuits that the “materially inhibit” standard articulated in 1997 by the Clinton-era
FCC’s California Payphone decision is the appropriate standard for determining whether a state or local
law operates as a prohibition or effective prohibition within the meaning of Sections 253 and 332.

32. Second, in Part I11.B, we note, as numerous courts have recognized, that state and local
fees and other charges associated with the deployment of wireless infrastructure can effectively prohibit
the provision of service. At the same time, courts have articulated various approaches to determining the
types of fees that run afoul of Congress’s limits in Sections 253 and 332. We thus clarify the particular
standard that governs the fees and charges that violate Sections 253 and 332 when it comes to the Small
Wireless Facilities at issue in this decision. Namely, fees are only permitted to the extent that they
represent a reasonable approximation of the local government’s objectively reasonable costs, and are non-
discriminatory.” In this section, we also identify specific fee levels for the deployment of Small Wireless
Facilities that presumptively comply with this standard. We do so to help avoid unnecessary litigation,
while recognizing that it is the standard itself, not the particular, presumptive fee levels we articulate, that
ultimately will govern whether a particular fee is allowed under Sections 253 and 332. So fees above

70 See, e.g., City of Manhattan, KS Sept. 13, 2018 Ex Parte Letter at 1-2; Ronny Berdugo Sept. 18, 2018 Ex Parte
Letter at 1-2; Damon Connolly Sept. 17, 2018 Ex Parte Letter at 1-2.

7! Fees charged by states or localities in connection with Small Wireless Facilities would be “compensation” for
purposes of Section 253(c). This Declaratory Ruling interprets Section 253 and 332(c)(7) in the context of three
categories of fees, one of which applies to all deployments of Small Wireless Facilities while the other two are
specific to Small Wireless Facilities deployments inside the ROW. (1) “Event” or “one-time” fees are charges that
providers pay on a non-recurring basis in connection with a one-time event, or series of events occurring within a
finite period. The one-time fees addressed in this Declaratory Ruling are not specific to the ROW. For example, a
provider may be required to pay fees during the application process to cover the costs related to processing an
application building or construction permits, street closures, or a permitting fee, whether or not the deployment is in
the ROW. (2) Recurring charges for a Small Wireless Facility’s use of or attachment to property inside the ROW
owned or controlled by a state or local government, such as a light pole or traffic light, is the second category of fees
addressed here, and is typically paid on a per structure/per year basis. (3) Finally, ROW access fees are recurring
charges that are assessed, in some instances, to compensate a state or locality for a Small Wireless Facility’s access
to the ROW, which includes the area on, below, or above a public roadway, highway, street, sidewalk, alley, utility
easement, or similar property (including when such property is government-owned). A ROW access fee may be
charged even if the Small Wireless Facility is not using government owned property within the ROW. AT&T
Comments at 18 (describing three categories of fees); Letter from Tamara Preiss, Vice President, Federal Regulatory
and Legal Affairs, Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, Attach. at 11 (filed Aug.
10, 2018) (Verizon Aug. 10, 2018 Ex Parte Letter) (characterizing fees as recurring or non-recurring); see also Draft
BDAC Rates and Fees Report at p. 15-16. Unless otherwise specified, a reference to “fee” or “fees” herein refers to
any one of, or any combination of, these three categories of charges.
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those levels would be permissible under Sections 253 and 332 to the extent a locality’s actual, reasonable
costs (as measured by the standard above) are higher.

33. Finally, in Part I1I.C, we focus on a subset of other, non-fee provisions of state and local
law that could also operate as prohibitions on service. We do so in particular by addressing state and
local consideration of aesthetic concerns in the deployment of Small Wireless Facilities. We note that the
Small Wireless Facilities that are the subject of this Declaratory Ruling remain subject to the
Commission’s rules governing Radio Frequency (RF) emissions exposure.’?

A. Overview of the Section 253 and Section 332(c)(7) Framework Relevant to Small
Wireless Facilities Deployment

34, In Sections 253(a) and 332(c)(7)(B) of the Act, Congress determined that state or local
requirements that prohibit or have the effect of prohibiting the provision of service are unlawful and thus
preempted.” Section 253(a) addresses “any interstate or intrastate telecommunications service,” while
Section 332(c)(7)(B)(1)(I1) addresses “personal wireless services.”’”* Although the provisions contain
identical “effect of prohibiting” language, the Commission and different courts over the years have each
employed inconsistent approaches to deciding what it means for a state or local legal requirement to have
the “effect of prohibiting” services under these two sections of the Act. This has caused confusion among
both providers and local governments about what legal requirements are permitted under Sections 253
and 332(c)(7). For example, despite Commission decisions to the contrary construing such language
under Section 253, some courts have held that a denial of a wireless siting application will “prohibit or
have the effect of prohibiting” the provision of a personal wireless service under Section
332(c)(7)(B)(1)(IT) only if the provider can establish that it has a significant gap in service coverage in the

72 See 47 CFR §§ 1.1307, 1.1310. We disagree with commenters who oppose the Declaratory Ruling on the basis of
concerns regarding RF emissions. See, e.g., Comments from Judy Aizuss, Comments from Jeffrey Arndt,
Comments from Jeanice Barcelo, Comments from Kristin Beatty, Comments from James M. Benster, Comments
from Terrie Burns, Comments from EMF Safety Network, Comments from Kate Reese Hurd, Comments from
Marilynne Martin, Comments from Lisa Mayock, Comments from Kristen Moriarty Termunde, Comments from
Sage Associates, Comments from Elizabeth Shapiro, Comments from Paul Silver, Comments from Natalie Ventrice.
The Commission has authority to adopt and enforce RF exposure limits, and nothing in this Declaratory Ruling
changes the applicability of the Commission’s existing RF emissions exposure rules. See, e.g., Section 704(b) of the
Telecommunications Act of 1996, Pub. L. No. 104-104 (directing Commission to “prescribe and make effective
rules regarding the environmental effects of radio frequency emissions” upon completing action in then-pending
rulemaking proceeding that included proposals for, inter alia, maximum exposure limits); 47 U.S.C. §
332(c)(7)(B)(iv) (recognizing legitimacy of FCC’s existing regulations on environmental effects of RF emissions of
personal wireless service facilities, by proscribing state and local regulation of such facilities on the basis of such
effects, to the extent such facilities comply with Commission regulations concerning such RF emissions); 47 U.S.C.
§ 151 (creating the FCC “[f]or the purpose of regulating interstate and foreign commerce in communication by wire
and radio so as to make available, so far as possible, to all the people of the United States, . . . a rapid, efficient,
Nation-wide, and world-wide wire and radio communication service, . . . for the purpose of [inter alia] promoting
safety of life and property through the use of wire and radio communications™). See also H.R. Rep. No. 204(1),
104th Cong., 1st Sess. 94 (1995), reprinted in 1996 U.S.C.C.A.N. 10, 61 (1996) (in legislative history of Section
704 of 1996 Telecommunications Act, identifying “adequate safeguards of the public health and safety” as part of a
framework of uniform, nationwide RF regulations); ; Reassessment of FCC Radiofrequency Exposure Limits and
Policies, First Report and Order, Further Notice of Proposed Rulemaking and Notice of Inquiry, 28 FCC Rcd 3498,
3530-31, para. 103, n.176 (2013).

7347 U.S.C. §§ 253(a), 332(c)(7)(B)()(ID).

74 Id. The actions in this proceeding update the FCC’s approach to Sections 253 and 332 by addressing effective
prohibitions that apply to the deployment of services covered by those provisions. Our interpretations in this
proceeding do not provide any basis for increasing the regulation of services deployed consistent with Section 621
of the Cable Communications Policy Act of 1984.
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area and a lack of feasible alternative locations for siting facilities.” Other courts have held that evidence
of an already-occurring or complete inability to offer a telecommunications service is required to
demonstrate an effective prohibition under Section 253(a).”® Conversely, still other courts like the First,
Second, and Tenth Circuits have endorsed prior Commission interpretations of what constitutes an
effective prohibition under Section 253(a) and recognized that, under that analytical framework, a legal
requirement can constitute an effective prohibition of services even if it is not an insurmountable barrier.”

35. In this Declaratory Ruling, we first reaffirm, as our definitive interpretation of the
effective prohibition standard, the test we set forth in California Payphone, namely, that a state or local
legal requirement constitutes an effective prohibition if it “materially limits or inhibits the ability of any
competitor or potential competitor to compete in a fair and balanced legal and regulatory environment.”’®
We then explain how this “material inhibition” standard applies in the context of state and local fees and
aesthetic requirements. In doing so, we confirm the First, Second, and Tenth Circuits’ understanding that
under this analytical framework, a legal requirement can “materially inhibit” the provision of services
even if it is not an insurmountable barrier.” We also resolve the conflicting court interpretations of the

73 Courts vary widely regarding the type of showing needed to satisfy the second part of that standard. The First,
Fourth, and Seventh Circuits have imposed a “heavy burden” of proof on applicants to establish a lack of alternative
feasible sites, requiring them to show “not just that this application has been rejected but that further reasonable
efforts to find another solution are so likely to be fruitless that it is a waste of time even to try.” Green Mountain
Realty Corp. v. Leonard, 750 F.3d 30, 40 (1st Cir. 2014); accord New Cingular Wireless PCS, LLC v. Fairfax
County, 674 F.3d 270, 277 (4th Cir. 2012); T-Mobile Northeast LLC v. Fairfax County, 672 F.3d 259, 266-68 (4th
Cir. 2012) (en banc); Helcher v. Dearborn County, 595 F.3d 710, 723 (7th Cir. 2010) (Helcher). The Second,
Third, and Ninth Circuits have held that an applicant must show only that its proposed facilities are the “least
intrusive means” for filling a coverage gap in light of the aesthetic or other values that the local authority seeks to
serve. Sprint Spectrum, LP v. Willoth, 176 F.3d 630, 643 (2d Cir. 1999) (Willoth); APT Pittsburgh Ltd. P’ship v.
Penn Township, 196 F.3d 469, 480 (3d Cir. 1999) (APT); American Tower Corp. v. City of San Diego, 763 F.3d
1035, 1056-57 (9th Cir. 2014); T-Mobile USA, Inc. v. City of Anacortes, 572 F.3d 987, 995-99 (9th Cir. 2009) (City
of Anacortes).

76 See, e.g., County of San Diego, 543 F.3d at 579-80; Level 3 Commc ’ns, LLC v. City of St. Louis, 477 F.3d 528,
533-34 (8th Cir. 2007) (City of St. Louis).

77 See Puerto Rico Tel. Co. v. Municipality of Guayanilla, 450 F.3d 9, 18 (1st Cir. 2006) (Municipality of
Guayanilla); TCG New York, Inc. v. City of White Plains, 305 F.3d 67, 76 (2d Cir. 2002) (City of White Plains); RT
Communications v. FCC, 201 F.3d 1264, 1268 (10th Cir. 2000) (“[Section] 253(a) forbids any statute which
prohibits or has ‘the effect of prohibiting” entry. Nowhere does the statute require that a bar to entry be
insurmountable before the FCC must preempt it.””) (RT Communications) (affirming Silver Star Tel. Co. Petition for
Preemption and Declaratory Ruling, 12 FCC Red 15639 (1997)).

78 California Payphone, 12 FCC Red at 14206, para. 31. A number of circuit courts have cited California Payphone
as the leading authority regarding the standard to be applied under Section 253(a). See, e.g., County of San Diego,
543 F.3d at 578; City of St. Louis, 477 F.3d at 533; Municipality of Guayanilla, 450 F.3d at 18; Qwest Corp. v. City
of Santa Fe, 380 F.3d 1258, 1270 (10th Cir. 2004) (City of Santa Fe); City of White Plains, 305 F.3d at 76. Crown
Castle argues that the Eighth and Ninth Circuit cited the FCC’s California Payphone decision,but read the standard
in an overly narrow fashion. See, e.g., Letter from Kenneth J. Simon, Senior Vice Pres. and Gen. Counsel, Crown
Castle, et al., to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 12 (filed June 7, 2018) (Crown Castle
June 7, 2018 Ex Parte Letter); see also Smart Communities Comments at 60-61 (describing circuit split). Some
commenters cite selected dictionary definitions or otherwise argue for a narrow definition of “prohibit.” See, e.g.,
Smart Communities Reply at 53. But because they do not go on to dispute the validity of the California Payphone
standard that has been employed not only by the Commission but also many courts, those arguments do not persuade
us to depart from the California Payphone standard here.

7 See, e.g., City of White Plains, 305 F.3d at 76; Municipality of Guayanilla, 450 F.3d at 18; see also, e.g., Crown
Castle June 7, 2018 Ex Parte Letter at 12. Because the clarifications in this order should reduce uncertainty
regarding the application of these provisions for state and local governments as well as stakeholders, we are not
persuaded by some commenters’ arguments that an expedited complaint process is required. See, e.g., AT&T
Comments at 28; CTIA Reply at 21. We do not address, at this time, recently-filed petitions for reconsideration of
our August 2018 Moratoria Declaratory Ruling. See, e.g., Smart Communities Petition for Reconsideration, WC
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‘effective prohibition’ language so that continuing confusion on the meaning of Sections 253 and
332(c)(7) does not materially inhibit the critical deployments of Small Wireless Facilities and our nation’s
drive to deploy 5G.%

36. As an initial matter, we note that our Declaratory Ruling applies with equal measure to
the effective prohibition standard that appears in both Sections 253(a) and 332(c)(7).8! This ruling is
consistent with the basic canon of statutory interpretation that identical words appearing in neighboring
provisions of the same statute generally should be interpreted to have the same meaning.®?> Moreover,
both of these provisions apply to wireless telecommunications services®® as well as to commingled
services and facilities.

(Continued from previous page)
Docket No. 17-84 & WT Docket No. 17-79 (filed Sept. 4, 2018); New York City Petition for Reconsideration, WC
Docket No. 17-84 & WT Docket No. 17-79 (filed Sept. 4, 2018). Nor do we address requests for clarification and/or
action on other issues raised in the record beyond those expressly discussed in this order. These other issues include
arguments regarding other statutory interpretations that we do not address here. See, e.g., CTIA Reply at 23 (raising
broader questions about the precise interplay of Section 253 and Section 332(c)(7)); Crown Castle June 7, 2018 Ex
Parte Letter at 16-17 (raising broader questions about the scope of “legal requirements” under Section 253(a)).
Consequently, this order should not be read as impliedly taking a position on those issues.

80 See, e.g., Crown Castle June 7, 2018 Ex Parte Letter at 11-12 (arguing that “[d]espite the Commission’s efforts to
define the boundaries of federal preemption under Section 253, courts have issued a number of conflicting decisions
that have only served to confuse the preemption analysis sunder section 253 and that “the Commission should
clarify that the California Payphone standard as interpreted by the First and Second Circuits is the appropriate
standard going forward”); see also BDAC Regulatory Barriers Report at p. 9 (“The Commission should provide
clarity on what actually constitutes an “excessive” fee for right-of-way access and use. The FCC should provide
guidance on what constitutes a fee that is excessive and/or duplicative, and that therefore is not “fair and
reasonable.” The Commission should specifically clarify that “fair and reasonable” compensation for right-of way
access and use implies some relation to the burden of new equipment placed in the ROW or on the local asset, or
some other objective standard.”). Because our decision provides clarity by addressing conflicting court decisions
and reaffirming that the “materially inhibits” standard articulated in the Commission’s California Payphone decision
is the appropriate standard for determining whether a state or local law operates as an effective prohibition within
the meaning of Sections 253 and 332, we reject arguments that our action will increase conflicts and lead to more
litigation. See e.g., Letter from Michael Dylan Brennan, Mayor, City of University Heights, Ohio, to Marlene H.
Dortch, Secretary, FCC, WT Docket No. 17-79, at 2 (filed Sept. 19, 2018) (stating that *...this framing and
definition of effective prohibition opens local governments to the likelihood of more, not less, conflict and litigation
over requirements for aesthetics, spacing, and undergrounding”).

81 See infra Part IILA, B.

82 See County of San Diego, 543 F.3d at 579 (“We see nothing suggesting that Congress intended a different
meaning of the text ‘prohibit or have the effect of prohibiting’ in the two statutory provisions, enacted at the same
time, in the same statute. * * * * * As we now hold, the legal standard is the same under either [Section 253 or
332(c)(7)].”); see also, e.g., Puerto Rico v. Franklin Cal. Tax-Free Trust, 136 S. Ct. 1938, 1946 (citing Sullivan v.
Stroop, 496 U.S. 478, 484 (1990) (reading same term used in different parts of the same Act to have the same
meaning); Northcross v. Board of Ed. of Memphis City Schools, 412 U.S. 427, 428 (1973) (per curiam)
(“[S]imilarity of language . . . is . . . a strong indication that the two statutes should be interpreted pari passu’);
Verizon Comments at 9-10; AT&T Reply at 3-4; Crown Castle June 7, 2018 Ex Parte Letter at 15.

83 Common carrier wireless services meet the definition of “telecommunications services,” and thus are within the
scope of Section 253(a) of the Act. See, e.g., Moratoria Declaratory Ruling, FCC 18-111, para 142 n.523; see also,
e.g., League of Minnesota Cities Comments at 11; Verizon Reply at 9-10. While some commenters cite certain
distinguishing factual characteristics between wireline and wireless services, the record does not reveal why those
distinctions would be material to whether wireless telecommunications services are covered by Section 253 in the
first instance. See, e.g., City of San Antonio ef al. Comments, Exh. A at 13; Virginia Joint Commenters Comments
at 5, Exh. A at 45-46. To the contrary, Section 253(e) expressly preserves “application of section 332(c)(3) of this
title to commercial mobile service providers” notwithstanding Section 253—a provision that would be meaningless
if wireless telecommunications services already fell outside the scope of Section 253. 47 U.S.C. § 253(e). For this
same reason, we also reject claims that the existence of certain protections for personal wireless services in Section
332(c)(7), or the phrase “nothing in this chapter” in Section 332(c)(7)(A), demonstrate that states’ or localities’
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37. As explained in California Payphone and reaffirmed here, a state or local legal
requirement will have the effect of prohibiting wireless telecommunications services if it materially
inhibits the provision of such services. We clarify that an effective prohibition occurs where a state or
local legal requirement materially inhibits a provider’s ability to engage in any of a variety of activities
related to its provision of a covered service.®® This test is met not only when filling a coverage gap but
also when densifying a wireless network, introducing new services or otherwise improving service

(Continued from previous page)
regulations affecting wireless telecommunications services must fall outside the scope of Section 253. See, e.g.,
Virginia Joint Commenters Comments, Exh. A at iii, 45-46; Smart Communities Comments at 56. Even if, as some
parties argue, the phrase “nothing in this chapter” could be construed as preserving state or local decisions on the
placement, construction, or modification of personal wireless service facilities from preemption by other sections of
the Communications Act, Section 332(c)(7)(A) goes on to make clear that such state or local decisions are not
immune from preemption if they violate any of the standards set forth in Section 332(c)(7)(B)--including Section
332(c)(7)(B)(1)(II)’s ban of requirements that “prohibit or have the effect of prohibiting” the provision of service,
which is identical to the preemption provision in Section 253(a). Thus, states and localities may charge fees and
dispose of applications relating to the matters subject to Section 332(c)(7) in any manner they deem appropriate, so
long as that conduct does not amount to a prohibition or effective prohibition, as interpreted in this Declaratory
Ruling or otherwise run afoul of federal or state law; but because Sections 332(c)(7)(B)(i)(I) and 253(a) use
identical “effective prohibition” language, the standard for what is saved and what is preempted is the same under
both provisions.

84 See infra para. 40 (discussing use of small cells to close coverage gaps, including voice gaps); see also, e.g.,
Moratoria Declaratory Ruling, FCC 18-111, para 145 n.531; Restoring Internet Freedom, Declaratory Ruling,
Report and Order, and Order, 33 FCC Red 311, 425, para. 190 (2018); Letter from Andre J. Lachance, Associate
General Counsel, Verizon to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 3 (filed Sept. 19, 2018)
(confirming that “telecommunications services can be provided over small cells and Verizon has deployed Small
Wireless Facilities in its network that provide telecommunications services.”); Letter from David M. Crawford,
Senior Corporate Counsel, Fed. Reg. Affairs, T-Mobile, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-
79 at 1 (filed Sept. 19, 2018) (stating that “small wireless facilities are a critical component of T-Mobile’s network
deployment plans to support both the 5G evolution of wireless services, as well as more traditional services such as
mobile broadband and even voice calls. T-Mobile, for example, uses small wireless facilities to densify our network
to provide better coverage and greater capacity, and to provide traditional services such as voice calls in areas where
our macro site coverage is insufficient to meet demand.”); Letter from Henry G. Hultquist, Vice President, Federal
Regulatory, AT&T, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 1 (filed Sept. 20, 2018)
(“AT&T has operated and continues to operate commercial mobile radio services as well as information services
from small wireless facilities...”); see also, e.g., Coastal Communications Service v. City of New York, 658 F. Supp.
2d 425, 441-42 (E.D.N.Y. 2009) (finding that a restriction on advertising on newly-installed payphones was subject
to Section 253(a) where the advertising was a material factor in the provider’s ability to provide the payphone
service itself). The fact that facilities are sometimes deployed by third parties not themselves providing covered
services also does not place such deployment beyond the purview of Section 253(a) or Section 332(c)(7)(B)(i)
insofar as the facilities are used by wireless service providers on a wholesale basis to provide covered services
(among other things). See, e.g., T-Mobile Comments at 26. Given our conclusion that neither commingling of
services nor the identity of the entity engaged in the deployment activity changes the applicability of Section 253(a)
or Section 332(c)(7)(B)(1)(II) where the facilities are being used for the provisioning of services within the scope of
the relevant statutory provisions, we reject claims to the contrary. See, e.g., Colorado Communications and Utility
Alliance ef al. Comments at 15-16; City of San Antonio et al. Comments, Exh. A at 12; id., Exh. C at 13-15.
Because local jurisdictions do not have the authority to regulate these interstate services, there is no basis for local
jurisdictions to conduct proceedings on the types of personal wireless services offered over particular wireless
service facilities or the licensee’s service area, which are matters within the Commission’s licensing authority.
Furthermore, local jurisdictions do not have the authority to require that providers offer certain types or levels of
service, or to dictate the design of a provider’s network. See 47 U.S.C. § 332(c)(3)(A); see also Bastien v. AT&T
Wireless Servs., Inc., 205 F.3d 983, 989 (7th Cir. 2000).

85 By “covered service” we mean a telecommunications service or a personal wireless service for purposes of
Section 253 and Section 332(c)(7), respectively.
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capabilities.’® Under the California Payphone standard, a state or local legal requirement could materially
inhibit service in numerous ways—not only by rendering a service provider unable to provide an existing
service in a new geographic area or by restricting the entry of a new provider in providing service in a
particular area, but also by materially inhibiting the introduction of new services or the improvement of
existing services. Thus, an effective prohibition includes materially inhibiting additional services or
improving existing services.®’

38. Our reading of Section 253(a) and Section 332(¢)(7)(B)(i)(II) reflects and supports a
marketplace in which services can be offered in a multitude of ways with varied capabilities and
performance characteristics consistent with the policy goals in the 1996 Act and the Communications Act.
To limit Sections 253(a) and 332(c)(7)(B)(i)(II) to protecting only against coverage gaps or the like would
be to ignore Congress’s contemporaneously-expressed goals of “promot[ing] competition[,] . . . secur[ing]
... higher quality services for American telecommunications consumers and encourage[ing] the rapid
deployment of new telecommunications technologies.”®® In addition, as the Commission recently
explained, the implementation of the Act “must factor in the fundamental objectives of the Act, including
the deployment of a ‘rapid, efficient . . . wire and radio communication service with adequate facilities at
reasonable charges’ and ‘the development and rapid deployment of new technologies, products and
services for the benefit of the public . . . without administrative or judicial delays[, and] efficient and

86 See, e.g., Crown Castle Comments at 54-55; Free State Foundation Comments at 12; T-Mobile Comments at 43-
45; CTIA Reply at 14; WIA Reply at 26; Crown Castle June 7, 2018 Ex Parte Letter at 13-14; Letter from Kara
Romagnino Graves, Director, Regulatory Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-
79, at 8-9 (filed June 27, 2018) (CTIA June 27, 2018 Ex Parte Letter). As T-Mobile explains, for example, a
provider might need to improve “signal strength or system capacity to allow it to provide reliable service to
consumers in residential and commercial buildings.” T-Mobile Comments at 43; see also, e.g., Acceleration of
Broadband Deployment by Improving Wireless Facilities Siting Policies, WT Docket Nos. 13-238, et al., Notice of
Proposed Rulemaking, 28 FCC Rcd 14238, 14253, para. 38 (2013) (observing that “DAS and small cell facilities| ]
are critical to satisfying demand for ubiquitous mobile voice and broadband services”). The growing prevalence of
smart phones has only accelerated the demand for wireless providers to take steps to improve their service offerings.
See, e.g., Twentieth Wireless Competition Report, 32 FCC Rcd at 9011-13, paras. 62-65.

87 Our conclusion finds further support in our broad understanding of the statutory term “service,” which, as we
explained in our recent Moratoria Declaratory Ruling, means “any covered service a provider wishes to provide,
incorporating the abilities and performance characteristics it wishes to employ, including to provide existing services
more robustly, or at a higher level of quality—such as through filling a coverage gap, densification, or otherwise
improving service capabilities.” Moratoria Declaratory Ruling, FCC 18-111, para. 162 n.594; see also Public
Utility Comm’n of Texas Petition for Declaratory Ruling and/or Preemption of Certain Provisions of the Texas
Public Utility Regulatory Act of 1995, Memorandum Opinion and Order, 13 FCC Rcd 3460, 3496, para. 74 (1997)
(Texas PUC Order) (interpreting the scope of ‘telecommunications services’ covered by Section 253(a) and
clarifying that it would be an unlawful prohibition for a state or locality to specify “the means or facilities” through
which a service provider must offer service); Crown Castle June 7, 2018 Ex Parte Letter at 10-11 (discussing this
precedent). We find this interpretation of “service” warranted not only under Section 253(a), but Section
332(c)(7)(B)(1)(AI)’s reference to “services” as well.

88 Preamble to the Telecommunications Act of 1996, Pub. Law. No. 104-104, § 202, 110 Stat. 56 (1996).
Consequently, we reject arguments suggesting that the provision of some level of wireless service in the past
necessarily demonstrates that there is no effective prohibition of service under the state or local legal requirements
that applied during those periods or that an effective prohibition only is present if a provider can provide no covered
service whatsoever. See, e.g., City and County of San Francisco Comments at 25-26; Virginia Joint Commenters
Comments, Exh. A at 31-33. Nor, in light of these goals, do we find it reasonable to interpret the protections of
these provisions as doing nothing more than guarding against a monopoly as some suggest. See, e.g., Smart
Communities Comments, WC Docket No. 17-84, at 8-9 (filed June 15, 2017) cited in Smart Communities
Comments at 57 n.141.
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intensive use of the electromagnetic spectrum.’”’®® These provisions demonstrate that our interpretation of
Section 253 and Section 332(c)(7)(B)(i)(II) is in accordance with the broader goals of the various statutes
that the Commission is entrusted to administer.

39. California Payphone further concluded that providers must be allowed to compete in a
“fair and balanced regulatory environment.”*® As reflected in decisions such as the Commission’s Texas
PUC Order, a state or local legal requirement can function as an effective prohibition either because of
the resulting “financial burden” in an absolute sense, or, independently, because of a resulting competitive
disparity.”! We clarify that “[a] regulatory structure that gives an advantage to particular services or
facilities has a prohibitory effect, even if there are no express barriers to entry in the state or local code;
the greater the discriminatory effect, the more certain it is that entities providing service using the
disfavored facilities will experience prohibition.””? This conclusion is consistent with both Commission
and judicial precedent recognizing the prohibitory effect that results from a competitor being treated
materially differently than similarly-situated providers.”> We provide our authoritative interpretation
below of the circumstances in which a “financial burden,” as described in the Texas PUC Order,
constitutes an effective prohibition in the context of certain state and local fees.

40. As we explained above, we reject alternative readings of the effective prohibition
language that have been adopted by some courts and used to defend local requirements that have the
effect of prohibiting densification of networks. Decisions that have applied solely a “coverage gap”-
based approach under Section 332(c)(7)(B)(i)(Il) reflect both an unduly narrow reading of the statute and
an outdated view of the marketplace.”* Those cases, including some that formed the foundation for

8 Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, Second Report
and Order, FCC 18-30, para. 62 (rel. Mar. 30, 2018) (Wireless Infrastructure Second R&O) (quoting 47 U.S.C. §§
151, 309G)(3)(A), (D)).

% California Payphone, 12 FCC Red at 14206, para. 31.

91 Texas PUC Order, 13 FCC Rcd at 3466, 3498-500, paras. 13, 78-81; see also, e.g., Crown Castle June 7, 2018 Ex
Parte at 10-11, 13.

92 Crown Castle June 7, 2018 Ex Parte Letter at 13.

93 See, e.g., Texas PUC Order, 13 FCC Red at 3466, 3498-500, paras. 13, 78-81; Federal-State Joint Board on
Universal Service; Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public
Utilities, Declaratory Ruling, 15 FCC Rcd 15168, 15173, paras. 12-13 (2000) (Western Wireless Order); Pittencrieff
Communications, Inc. Petition for Declaratory Ruling Regarding Preemption of the Texas Public Utility Regulatory
Act of 1995, Memorandum Opinion and Order, 13 FCC Red 1735, 1751-52, para. 32 (1997) (Pittencrieff), aff d,
Cellular Telecomm. Indus. Ass ‘'n v. FCC, 168 F.3d 1332 (5th Cir. 1999); City of White Plains, 305 F.3d at 80.

% Smart Communities seeks clarification of whether this Declaratory Ruling is meant to say that the “coverage gap”
standard followed by a number of courts should include consideration of capacity as well as coverage issues. Letter
from Gerard Lavery Lederer, Counsel, Smart Communities and Special Districts Coalition, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79, Att. at 17 (Sept. 19, 2018) (Smart Communities Sept. 19 Ex Parte Letter).
We are not holding that prior “coverage gap” analyses are consistent with the standards we articulate here as long as
they also take into account “capacity gaps”; rather, we are articulating here the effective prohibition standard that
should apply while, at the same time, noting one way in which prior approaches erred by requiring coverage gaps.
Accordingly, we reject both the version of the “coverage gap” test followed by the First, Fourth, and Seventh
Circuits (requiring applicants to show “not just that this application has been rejected but that further reasonable
efforts to find another solution are so likely to be fruitless that it is a waste of time even to try”’) and the version
endorsed by the Second, Third, and Ninth Circuits (requiring applicants to show that the proposed facilities are the
“least intrusive means” for filling a coverage gap) See supra n. 75. We also note that some courts have expressed
concern about alternative readings of the statute that would lead to extreme outcomes—either always requiring a
grant under some interpretations, or never preventing a denial under other interpretations. See, e.g., Willoth, 176
F.3d at 639-41; APT, 196 F.3d at 478-79; Town of Amherst v. Omnipoint Communications Enterprises, Inc., 173
F.3d 9, 14 (1st Cir. 1999); AT&T Wireless PCS v. City Council of Virginia Beach, 155 F.3d 423, 428 (4th Cir. 1998)
(City Council of Virginia Beach), see also, e.g., Greenling Comments at 2; City and County of San Francisco Reply
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“coverage gap”-based analytical approaches, appear to view wireless service as if it were a single,
monolithic offering provided only via traditional wireless towers. > By contrast, the current wireless
marketplace is characterized by a wide variety of offerings with differing service characteristics and
deployment strategies. °° As Crown Castle explains, coverage gap-based approaches are “simply

(Continued from previous page)
at 16. Our interpretation avoids those concerns while better reflecting the text and policy goals of the
Communications Act and 1996 Act than coverage gap-based approaches ultimately adopted by those courts. Our
approach ensures meaningful constraints on state and local conduct that otherwise would prohibit or have the effect
of prohibiting the provision of personal wireless services. At the same time, our standard does not preclude all state
and local denials of requests for the placement, construction, or modification of personal wireless service facilities,
as explained below. See infra 111.B, C.

% See, e.g., Willoth, 176 F.3d at 641-44; 360 Degrees Commc’ns Co. v.Board of Supervisors of Albemarle County,
211 F.3d 79, 86-88 & n.1 (4th Cir. 2000) (Albemarle County); see also, e.g., ExteNet Comments at 29; T-Mobile
Comments at 42; Verizon Comments at 18; WIA Comments at 38-40. Even some cases that implicitly recognize the
limitations of a gap-based test fail to account for those limitations in practice when applying Section
332(c)(T)B)D)AL). See, e.g., Second Generation Properties v. Town of Pelham, 313 F.3d 620, 633 n.14 (4th Cir.
2002) (discussing scenarios where a carrier has coverage but insufficient capacity to adequately handle the volume
of calls or where new technology emerges and a carrier would like to use it in areas that already have coverage using
prior-generation technology). Courts that have sought to identify limited set of characteristics of personal wireless
services covered by the Act essentially allow actual or effective prohibition of many personal wireless services that
providers wish to offer with additional or more advanced characteristics. See, e.g., Willoth, 176 F.3d at 641-43
(drawing upon certain statutory definitions); Cellular Tel. Co. v. Zoning Bd. of Adjustment of the Borough of Ho-Ho-
Kus, 197 F.3d 64, 70 (3d Cir. 1999) (Borough of Ho-Ho-Kus) (concluding that it should be up to state or local
authorities to assess and weigh the benefits of differing service qualities); Albemarle County, 211 F.3d at 87 (citing
47 CFR §§ 22.99, 22.911(b) as noting the possibility of some ‘dead spots’); cf. USCOC of Greater lowa, Inc. v.
Zoning Bd. of Adjustment of the City of Des Moines, 465 F.3d 817 (8th Cir. 2006) (describing as a “dubious
proposition” the argument that a denial of a request to construct a tower resulting in “less than optimal” service
quality could be an effective prohibition). An outcome that allows the actual or effective prohibition of some
covered services is contrary to the Act. Section 253(a) applies to any state or local legal requirement that prohibits
or has the effect of prohibiting any entity from providing “any” interstate or intrastate telecommunications service,
47 U.S.C. § 253(a). Similarly, Section 332(c)(7)(B)(i)(II) categorically precludes state or local regulation of the
placement, construction, or modification of personal wireless service facilities that prohibits or has the effect of
prohibiting the provision of personal wireless “services.” 47 U.S.C. § 332(c)(7)(B)(1)(II). We find the most natural
interpretation of these sections is that any service that meets the definition of “telecommunications service” or
“personal wireless service” is encompassed by the language of each provision, rather than only some subset of such
services or service generally. The notion that such state or local regulation permissibly could prohibit some personal
wireless services, so long as others are available, is at odds with that interpretation. In addition, as we explain
above, a contrary approach would fail to advance important statutory goals as well as the interpretation we adopt.
Further, the approach reflected in these court decisions could involve state or local authorities “inquir[ing] into and
regulat[ing] the services offered—an inquiry for which they are ill-qualified to pursue and which could only delay
infrastructure deployment.” Crown Castle June 7, 2018 Ex Parte Letter at 14. Instead, our effective prohibition
analysis focuses on the service the provider wishes to provide, incorporating the capabilities and performance
characteristics it wishes to employ, including facilities deployment to provide existing services more robustly, or at a
better level of quality, all to offer a more robust and competitive wireless service for the benefit of the public.

% See generally, e.g., Twentieth Wireless Competition Report, 32 FCC Red at 8968; see also, e.g., T-Mobile
Comments at 42-43; AT&T Reply at 4-5; CTIA Reply at 13-14; WIA Reply at 23-24; Crown Castle June 7, 2018 Ex
Parte Letter at 15. We do not suggest that viewing wireless service as if it were a single, monolithic offering
provided only via traditional wireless towers would have reflected an accurate understanding of the marketplace in
the past, even if it might have been somewhat more understandable that courts held such a simplified view at that
time. Rather, the current marketplace conditions highlight even more starkly the shortcomings of coverage gap-
based approaches, which do not account for other characteristics and deployment strategies. See, e.g., Twentieth
Wireless Competition Report, 32 FCC Rcd at 8974-75, para. 12 (observing that “[p]roviders of mobile wireless
services typically offer an array of mobile voice and data services,” including “interconnected mobile voice
services”); id. at 8997-97, paras. 42-43 (discussing various types of wireless infrastructure deployment to, among

20



Federal Communications Commission FCC 18-133

incompatible with a world where the vast majority of new wireless builds are going to be designed to add
network capacity and take advantage of new technologies, rather than plug gaps in network coverage.””’
Moreover, a critical feature of these new wireless builds is to accommodate increased in-building use of
wireless services, necessitating deployment of small cells in order to ensure quality service to wireless
callers within such buildings.”®

41. Likewise, we reject the suggestion of some courts like the Eighth and Ninth Circuits that
evidence of an existing or complete inability to offer a telecommunications service is required under
253(a).” Such an approach is contrary to the material inhibition standard of California Payphone and the
correct recognition by courts “that a prohibition does not have to be complete or ‘insurmountable’” to
constitute an effective prohibition.'”® Commission precedent beginning with California Payphone itself
makes clear that an insurmountable barrier is not required to find an effective prohibition under Section
253(a).’! The “effectively prohibit” language must have some meaning independent of the “prohibit”

(Continued from previous page)
other things, “improve spectrum efficiency for 4G and future 5G services,
networks and to increase local capacity”).

9 ¢

to fill local coverage gaps, to densify

97 Crown Castle June 7, 2018 Ex Parte Letter at 15; see also id. at 13 (“Densification of networks will be key for
augmenting the capacity of existing networks and laying the groundwork for the deployment of 5G.”); id. at 15-16
(“When trying to maximize spectrum re-use and boost capacity, moving facilities by just a few hundred feet can
mean the difference between excellent service and poor service. The FCC’s rules, therefore, must account for the
effect siting decisions would have on every level of service, including increasing capacity and adding new spectrum
bands. Practices and decisions that prevent carriers from doing either materially prohibit the provision of
telecommunications service and thus should be considered impermissible under Section 332.”). Contrary
approaches appear to occur in part when courts’ policy balancing places more importance on broadly preserving
state and local authority than is justified. See, e.g., APT, 196 F.3d at 479; Albemarle County, 211 F.3d at 86; City
Council of Virginia Beach, 155 F.3d at 429; National Tower, LLC v. Plainville Zoning Bd. of Appeals, 297 F.3d 14
(1st Cir. 2002); see also, e.g., League of Arizona Cities ef al. Joint Comments at 45; Smart Communities Reply at
33. As explained above, our interpretation that “telecommunications services” in Section 253(a) and “personal
wireless services” in Section 332(c)(7)(B)(i)(II) are focused on the covered services that providers seek to provide
—including the relevant service characteristics they seek to incorporate—not only is consistent with the text of those
provisions but better reflects the broader policy goals of the Communications Act and the 1996 Act.

98 See WIA Comments at 39; T-Mobile Comments at 43-44.

9 See, e.g., County of San Diego, 543 F.3d at 577, 579-80; City of St. Louis, 477 F.3d at 533-34; see also, e.g.,
Virginia Joint Commenters Comments, Exh. A at 39-41. Although the Ninth Circuit in County of San Diego found
that “the unambiguous text of §253(a)” precluded a prior Ninth Circuit approach that found an effective prohibition
based on broad governmental discretion and the “mere possibility of prohibition,” that holding is not implicated by
our interpretations here. County of San Diego, 543 F.3d at 578; cf City of St. Louis, 477 F.3d at 532. Consequently,
those decisions do not preclude the Commission’s interpretations here, see, e.g., Verizon Reply at 7, and we reject
claims to the contrary. See, e.g., Smart Communities Comments at 60.

190 City of White Plains, 305 F.3d at 76 (citing RT Commc 'ns, 201 F.3d at 1268); see also, e.g., Municipality of
Guayanilla, 450 F.3d at 18 (quoting City of White Plains, 305 F.3d at 76 and citing City of Santa Fe, 380 F.3d at
1269); Crown Castle June 7, 2018 Ex Parte Letter at 12; Verizon Aug. 10, 2018 Ex Parte Letter, Attach at 5.
Indeed, the Eighth Circuit’s City of St. Louis decision acknowledges that under Section 253 “[t]he plaintiff need not
show a complete or insurmountable prohibition,” even while other aspects of that decision suggest that an
insurmountable barrier effectively would be required. City of St. Louis, 477 F.3d at 533 (citing City of White Plains,
305 F.3d at 76).

01 In California Payphone, the Commission concluded that the ordinance at issue “does not ‘prohibit’ the ability of
any payphone service provider to provide payphone service in the Central Business District within the meaning of
section 253(a),” but went on to evaluate the possibility of an effective prohibition by considering “whether the
Ordinance materially inhibits or limits the ability of any competitor or potential competitor to compete in a fair and
balanced legal and regulatory environment.” California Payphone, 12 FCC Rcd at 14205, 14206, paras. 28, 31. In
the Texas PUC Order, the Commission found that state law build-out requirements would require “substantial
financial investment” and a “comparatively high cost per loop sold” in particular areas, interfering with the
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language, and we find that the interpretation of the First, Second, and Tenth Circuits reflects that
principle, while being more consistent with the California Payphone standard than the approach of the
Eighth and Ninth Circuits.'”? The reasonableness of our interpretation that ‘effective prohibition” does not
require a showing of an insurmountable barrier to entry is demonstrated not only by a number of circuit
courts’ acceptance of that view, but in the Supreme Court’s own characterization of Section 253(a) as
“prohibit[ing] state and local regulation that impedes the provision of ‘telecommunications service.’”!%3

42. The Eighth and Ninth Circuits’ suggestion that a provider must show an insurmountable
barrier to entry in the jurisdiction imposing the relevant regulation is at odds with relevant statutory
purposes and goals, as well. Section 253(a) is designed to protect “any entity” seeking to provide
telecommunications services from state and local barriers to entry, and Sections 253(b) and (c) emphasize
the importance of “competitively neutral” and “nondiscriminatory” treatment of providers.'™ Yet
focusing on whether the carrier seeking relief faces an insurmountable barrier to entry would lead to
disparities in statutory protections among providers based merely on considerations such as their access to
capital and the breadth or narrowness of their entry strategies.'® In addition, the Commission has
observed in connection with Section 253: “Each local government may believe it is simply protecting the

(Continued from previous page)
“statewide entry” plans that new entrants “may reasonable contemplate” in violation of Section 253(a)
notwithstanding claims that the specific new entrants at issue had “‘vast resources and access to capital’ sufficient
to meet those added costs. Texas PUC Order, 13 FCC Rcd at 3498, para. 78. The Commission also has expressed
“great concern” about an exclusive rights-of-way access agreement that “appear[ed] to have the potential to
adversely affect the provision of telecommunications services by facilities-based providers, in violation of the
provision of section 253(a).” Minnesota Order, 14 FCC Red at 21700, para. 3. As another example, in the Western
Wireless Order, the Commission stated that a “universal service fund mechanism that provides funding only to
ILECs” would likely violate Section 253(a) not because it was insurmountable but because it would “effectively
lower the price of ILEC-provided service relative to competitor-provided service” and thus “give customers a strong
incentive to choose service from ILECs rather than competitors.” Western Wireless Order, 15 FCC Red at 16231,
para. 8.

102 We discuss specific applications of the California Payphone standard in the context of certain fees and non-fee
regulations in the sections below; we leave others to be addressed case-by-case as they arise or otherwise are taken
up by the Commission or courts in the future.

103 Verizon Communications, Inc. v. FCC, 535 U.S. 467, 491 (2002) (emphasis added); see also, e.g., Level 3
Communications, Petition for a Writ of Certiorari, Level 3 Communications, LLC v. City of St. Louis, No. 08-626, at
13 (filed Nov. 7, 2008) (“[T]he term ‘[p]rohibit’ commonly has a less absolute meaning than that adopted below,
and properly refers to actions that ‘hold back,” ‘hinder,” or ‘obstruct.”” (quoting Random House Webster’s
Unabridged Dictionary 1546 (2d ed. 1998)). We thus are not compelled to interpret ‘effective prohibition’ to set the
high bar suggested by some commenters based on other dictionary definitions. Smart Communities Petition for
Reconsideration, WC Docket No. 17-84, WT Docket No. 17-79 at 7 (filed Sept. 4, 2018). Because we are
unpersuaded that the statutory terminology requires us to interpret an effective prohibition as satisfied only by an
insurmountable barrier to entry, we likewise reject commenters’ attempts to argue that “effective prohibition” must
be understood to set a higher bar by comparison to the “impairment” language in Section 251 of the Act and
associated regulatory interpretations of network unbundling requirements taken from that context. /d at 6. In
addition, commenters do not demonstrate why the statutory framework and regulatory context of network
unbundling under Section 251—and the specific concerns about access by non-facilities-based providers to
competitive networks underlying the court precedent they cite—is sufficiently analogous to that of Section 253 and
Section 332(c)(7)(B)(1)(II) that statements from that context should inform our interpretation here. See, e.g., AT&T
Corp. v. lowa Utilities Bd., 525 U.S. at 392. In responding to these discrete arguments raised in a petition for
reconsideration of the Moratoria Declaratory Ruling that bear on actions we take in this order we do not thereby
resolve any of the petition’s arguments with respect to that order. The requests for relief raised in the petition
remain pending in full.

10447 U.S.C. § 253(a), (b), ().

105 See, e.g., Texas PUC Order, 13 FCC Rcd at 3498, para. 78 (rejecting claims that there should be a higher bar to
find an effective prohibition for providers with significant financial resources and recognizing that the effects of the
relevant state requirements on a given provider could differ depending on the planned geographic scope of entry).
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interests of its constituents. The telecommunications interests of constituents, however, are not only
local. They are statewide, national and international as well. We believe that Congress’ recognition of
this fact was the genesis of its grant of preemption authority to this Commission.”'% As illustrated by our
consideration of effective prohibitions flowing from state and local fees, there also can be cases where a
narrow focus on whether an insurmountable barrier can be shown within the jurisdiction imposing a
particular legal requirement would neglect the serious effects that flow through in other jurisdictions as a
result, including harms to regional or national deployment efforts. %

B. State and Local Fees

43. Federal courts have long recognized that the fees charged by local governments for the
deployment of communications infrastructure can run afoul of the limits Congress imposed in the
effective prohibition standard embodied in Sections 253 and 332.'% In Municipality of Guayanilla, for
example, the First Circuit addressed whether a city could lawfully charge a 5 percent gross revenue fee.
The court found that the “5% gross revenue fee would constitute a substantial increase in costs” for the
provider, and that the ordinance consequently “will negatively affect [the provider’s] profitability.”!1%°
The fee, together with other requirements, thus “place a significant burden” on the provider.''° In light of
this analysis, the First Circuit agreed that the fee “‘materially inhibits or limits the ability’” of the provider
““to compete in a fair and balanced legal and regulatory environment.””!'! The court thus held that the fee
does not survive scrutiny under Section 253. In doing so, the First Circuit also noted that the inquiry is
not limited to the impact that a fee would have on deployment in the jurisdiction that imposes the fee.
Rather, the court noted the aggregate effect of fees when totaled across all relevant jurisdictions.!'? At the
same time, the First Circuit did not decide whether the fair and reasonable compensation allowed under
Section 253 must be limited to cost recovery or, at the very least, related to the actual use of the ROW.!13

44. In City of White Plains, the Second Circuit likewise faced a 5 percent gross revenue fee,
which it found to be “[t]he most significant provision” in a franchise agreement implementing an
ordinance that the court concluded effectively prohibited service in violation of Section 253.""* While the
court noted that “compensation is . . . sometimes used as a synonym for cost,”'!” it ultimately did not
resolve whether fair and reasonable compensation “is limited to cost recovery, or whether it also extends
to a reasonable rent,” relying instead on the fact that “White Plains has not attempted to charge Verizon

106 TCI Cablevision of Oakland County, Inc. Petition for Declaratory Ruling, Preemption and Other Relief Pursuant
to 47 U.S.C. §§ 541, 544(e), and 253, Memorandum Opinion and Order, 12 FCC Rcd 21396, 21442, para. 106
(1997) (TCI Cablevision Order).

107 See infira Part 111.B.

108 The Commission also has recognized the potential for fees to result in an effective prohibition. See, e.g.,
Pittencrieff, 13 FCC Red at 1751-52, para. 37 (observing that “even a neutral [universal service] contribution
requirement might under some circumstances effectively prohibit an entity from offering a service”).

199 Municipality of Guayanilla, 450 F.3d at 18-19.
110 1d. at 19.
' 1d. (quoting City of White Plains, 305 F.3d at 76).

2 Municipality of Guayanilla, 450 F.3d at 17 (looking at the aggregate cost of fees charged across jurisdictions
given the interconnected nature of the service).

13 1d. at 22 (“We need not decide whether fees imposed on telecommunications providers by state and local
governments must be limited to cost recovery. We agree with the district court’s reasoning that fees should be, at the
very least, related to the actual use of rights of way and that ‘the costs [of maintaining those rights of way] are an
essential part of the equation.’”).

14 City of White Plains, 305 F.3d at 77.

115 Id. In this context, the court stated that the term “compensation” is “flexible” and capable of different meanings
depending on the context in which it is used. /d.
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the fee that it seeks to charge TCG,” thus failing Section 253’s “competitively neutral and
nondiscriminatory” standard.''® But the court did observe that “Section 253(¢c) requires compensation to
be reasonable essentially to prevent monopolist pricing by towns.”!!”

45. In another example, the Tenth Circuit in City of Santa Fe addressed a $6,000 per foot fee
set for Qwest’s use of the ROW.!"'8 The court held “that the rental provisions are prohibitive because they
create[d] a massive increase in cost” for Qwest.!!"® The court recognized that Section 253 allows the
recovery of cost-based fees, though it ultimately did not decide whether to “measure ‘fair and reasonable’
by the City’s costs or by a ‘totality of circumstances test’”” applied in other courts because it determined
that the fees at issue were not cost-based and “fail[ed] even the totality of the circumstances test.”!2
Consequently, the fee was preempted under Section 253.

46. At the same time, the courts have adopted different approaches to analyzing whether fees
run afoul of Section 253, at times failing even to articulate a particular test.!>! Among other things, courts
have expressed different views on whether Section 253 limits states’ and localities’ fees to recovery of
their costs or allows fees set in excess of that level.'?> We articulate below the Commission’s
interpretation of Section 253(a) and the standards we adopt for evaluating when a fee for Small Wireless
Facility deployment is preempted, regardless how the fee is challenged. We also clarify that the
Commission interprets Section 332(c)(7)(B)(i)(I) to have the same substantive meaning as Section
253(a).

47. Record Evidence on Costs Associated with Small Wireless Facilities. Keeping pace with
the demands on current 4G networks and upgrading our country’s wireless infrastructure to 5G require

116 City of White Plains, 305 F.3d at 79. In particular, the court concluded that “fees that exempt one competitor are
inherently not ‘competitively neutral,” regardless of how that competitor uses its resulting market advantage,” id. at
80, and thus “[a]llowing White Plains to strengthen the competitive position of the incumbent service provider
would run directly contrary to the pro-competitive goals of the [1996 Act],” id. at 79.

117 1d.
18 City of Santa Fe, 380 F.3d at 1270-71.
19 14, at 1271.

120 Id. at 1272 (observing that “[t]he City acknowledges . . . that the rent required by the Ordinance is not limited to
recovery of costs”).

121 Compare, e.g., Municipality of Guayanilla, 450 F.3d at 18-19 (finding that fees were significant and had the
effect of prohibiting service); City of Santa Fe, 380 F.3d at 1271 (similar); with, e.g., Qwest v. Elephant Butte
Irrigation Dist., 616 F. Supp. 2d 1110, 1123-24 (D.N.M. 2008) (rejecting Qwest’s reliance on preceding finding of
effective prohibition from quadrupled costs where the fee at issue was a penny per foot); Owest v. City of Portland,
2006 WL 2679543, *15 (D. Or. 2006) (asserting with no explanation that “a registration fee of $35 and a refundable
deposit of $2,000 towards processing expenses . . . could not possibly have the effect of prohibiting Qwest from
providing telecommunications services”).

122 For example and as noted above, in Municipality of Guayanilla the First Circuit reserved judgment on whether
the fair and reasonable compensation allowed under Section 253 must be limited to cost recovery or if it was
sufficient if the compensation was related to the actual use of rights of way. Municipality of Guayanilla, 450 F.3d at
22. Other courts have found reasonable compensation to require cost-based fees. XO Missouri v. City of Maryland
Heights, 256 F. Supp. 2d 987, 993-95 (E.D. Mo. 2003) (City of Maryland Heights); Bell Atlantic—Maryland, Inc. v.
Prince George’s County, 49 F. Supp. 2d 805, 818 (D. Md. 1999) (Prince George’s County) vacated on other
grounds, 212 F.3d 863 (4th Cir. 2000). Still other courts have applied a test that weighs a number of considerations
when evaluating whether compensation is fair and reasonable. TCG Detroit v. City of Dearborn, 206 F.3d 618, 625
(6th Cir. 2000) (City of Dearborn) (considering “the amount of use contemplated . . . the amount that other providers
would be willing to pay . . . and the fact that TCG had agreed in earlier negotiations to a fee almost identical to what
it now was challenging as unfair”).
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the deployment of many more Small Wireless Facilities.'>*> For example, Verizon anticipates that
network densification and the upgrade to 5G will require 10 to 100 times more antenna locations than
currently exist. AT&T estimates that providers will deploy hundreds of thousands of wireless facilities in
the next few years alone—equal to or more than the number providers have deployed in total over the last
few decades.'>* Sprint, in turn, has announced plans to build at least 40,000 new small sites over the next
few years.!?> A report from Accenture estimates that, overall, during the next three or four years, 300,000
small cells will need to be deployed—a total that it notes is “roughly double the number of macro cells
built over the last 30 years.”!26

48. The many-fold increase in Small Wireless Facilities will magnify per-facility fees
charged to providers. Per-facility fees that once may have been tolerable when providers built macro
towers several miles apart now act as effective prohibitions when multiplied by each of the many Small
Wireless Facilities to be deployed. Thus, a per-facility fee may affect a prohibition on 5G service or the
densification needed to continue 4G service even if that same per-facility fee did not effectively prohibit
previous generations of wireless service.

49. Cognizant of the changing technology and its interaction with regulations created for a
previous generation of service, the 2017 Wireline Infrastructure NPRM/NOI sought comment on whether
government-imposed fees could act as a prohibition within the meaning of Section 253, and if so, what
fees would qualify for 253(c)’s savings clause.'?’” The 2017 Wireless Infrastructure NPRM/NOI similarly
sought comment on the scope of Sections 253 and 332(c)(7) and on any new or updated guidance the
Commission should provide, potentially through a Declaratory Ruling.'?® In particular, the Commission
sought comment on whether it should provide further guidance on how to interpret and apply the phrase
“prohibit or have the effect of prohibiting.”!?

50. We conclude that ROW access fees, and fees for the use of government property in the
ROW, 3% such as light poles, traffic lights, utility poles, and other similar property suitable for hosting

123 See CTIA June 27, 2018 Ex Parte Letter at 6 (“[s]mall cell technology is needed to support 4G densification and
5G connectivity.”); see also Accelerating Wireless Deployment by Removing Barriers to Infrastructure Investment,
Report and Order, 32 FCC Red 9760, 9765, para. 12 (2017) (2017 Pole Replacement Order) (recognizing that Small
Wireless Facilities will be increasingly necessary to support the rollout of next-generation services).

124 See Verizon Comments at 3; AT&T Comments at 1.

125 See Letter from Keith C. Buell, Senior Counsel, Sprint, to Marlene H. Dortch, Secretary, FCC, WT Docket No.
17-79 at 2 (filed Feb. 21, 2018).

126 Accelerating Future Economic Value Report at 6; see also Deloitte 5G Paper.

127 Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, Notice of
Proposed Rulemaking and Notice of Inquiry, 32 FCC Red 3266, 3296-97, paras. 100 -101 and 3298-99, paras. 104-
105 (2017).

128 Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3360, para. 87. In addition, in 2016, the Wireless
Telecommunications Bureau released a public notice seeking comment on ways to expedite the deployment of next
generation wireless infrastructure, including providing guidance on application processing fees and charges for use
of rights of way. See Streamlining Deployment of Small Cell Infrastructure by Improving Wireless Facilities Siting
Policies, Public Notice, 31 FCC Red 13360 (WTB 2016).

129 Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3362, para. 90.

130 We do not find these fees to be taxes within the meaning of Section 601(c)(2) of the 1996 Act. See, e.g., Smart
Communities Reply at 36 (quoting the savings clause for “State or local law pertaining to taxation” in Section
601(c)(2) of the 1996 Act). It is ambiguous whether a fee charged for access to ROWs should be viewed as a tax for
purposes of Section 601(c)(2) of the 1996 Act. See, e.g., City of Dallas v. FCC, 118 F.3d 393, 397-98 (5th Cir.
1997) (distinguishing “the price paid to rent use of public right-of-ways” from a “tax” and citing similar precedent).
Given that Congress clearly contemplated in Section 253(¢c) that states’ and localities’ fees for access to ROWs
could be subject to preemption where they violate Section 253—or else the savings clause in that regard would be
superfluous—we find the better view is that such fees do not represent a tax encompassed by Section 601(c)(2) of
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Small Wireless Facilities, as well as application or review fees and similar fees imposed by a state or local
government as part of their regulation of the deployment of Small Wireless Facilities inside and outside
the ROW, violate Sections 253 or 332(c)(7) unless these conditions are met: (1) the fees are a reasonable
approximation of the state or local government’s costs,'3! (2) only objectively reasonable costs are
factored into those fees, and (3) the fees are no higher than the fees charged to similarly-situated
competitors in similar situations. '

51. We base our interpretation on several considerations, including the text and structure of
the Act as informed by legislative history, the economics of capital expenditures in the context of Small
Wireless Facilities (including the manner in which capital budgets are fixed ex ante), and the extensive
record evidence that shows the actual effects that state and local fees have in deterring wireless providers
from adding to, improving, or densifying their networks and consequently the service offered over them
(including, but not limited to, introducing next-generation 5G wireless service). We address each of these
considerations in turn.

52. Text and Structure. We start our analysis with a consideration of the text and structure of
Section 253. That section contains several related provisions that operate in tandem to define the roles
that Congress intended the federal government, states, and localities to play in regulating the provision of
telecommunications services. Section 253(a) sets forth Congress’s intent to preempt state or local legal
requirements that “prohibit or have the effect of prohibiting the ability of any entity to provide any
interstate or intrastate telecommunications service.”!3* Section 253(b), in turn, makes clear Congress’s
intent that state “requirements necessary to preserve and advance universal service, protect the public
safety and welfare, ensure the continued quality of telecommunications services, and safeguard the rights

(Continued from previous page)
the 1996 Act. We do not address whether particular fees could be considered taxes under other statutes not
administered by the FCC, but we reject the suggestion that tests courts use to determine what constitute “taxes” in
the context of such other statutes should apply to the Commission’s interpretation of Section 601(c)(2) here in light
of the statutory context for Section 601(c)(2) in the 1996 Act and the Communications Act discussed above. See,
e.g., Qwest Corp. v. City of Surprise, 434 F.3d 1176, 1183-84 & n.3 (9th Cir. 2006) (holding that particular fees at
issue there were taxes for purposes of the Tax Injunction Act and stating in dicta that had the Tax Injunction Act not
applied it would agree with the conclusion of the district court that it was covered by Section 601(c)(2) of the 1996
Act); MCI Communications Services, Inc. v. City of Eugene, 359 F. Appx. 692, 696 (9th Cir. 2009) (asserting
without analysis that the same test would apply to determine if a fee constitutes a tax under both the Tax Injunction
Act and Section 601(c)(2) of the 1996 Act).

131 By costs, we mean those costs specifically related to and caused by the deployment. These include, for instance,
the costs of processing applications or permits, maintaining the ROW, and maintaining a structure within the ROW.
See Puerto Rico Tel. Co. v. Municipality of Guayanilla, 354 F. Supp. 2d 107, 114 (D.P.R. 2005) (Guayanilla
District Ct. Opinion), aff'd, 450 F.3d 9 (1st Cir. 2006) (“fees charged by a municipality need to be related to the
degree of actual use of the public rights-of way” to constitute fair and reasonable compensation under Section
253(c)).

132 We explain above what we mean by “fees.” See supra note 71. Contrary to some claims, we are not asserting a
“general ratemaking authority.” Virginia Joint Commenters Comments at 6. Our interpretations in this order bear
on whether and when fees associated with Small Wireless Facility deployment have the effect of prohibiting
wireless telecommunications service and thus are subject to preemption under Section 253(a), informed by the
savings clause in Section 253(c). While that can implicate issues surrounding how those fees were established, it
does so only to the extent needed to vindicate Congress’s intent in Section 253. We do not interpret Section 253(a)
or (c) to authorize the regulation or establishment of state and local fees as an exercise in itself. We likewise are not
persuaded by undeveloped assertions that the Commission’s interpretation of Section 253 in the context of fees
would somehow violate constitutional separation of powers principles. See, e.g., Virginia Joint Commenters
Comments, Exh. A at 52.

13347 U.S.C. § 253(a).
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of consumers” are not preempted.!3* Of particular importance in the fee context, Section 253(c) reflects a
considered policy judgment that “[n]othing in this section” shall prevent states and localities from
recovering certain carefully delineated fees. Specifically, Section 253(c) makes clear that fees are not
preempted that are “fair and reasonable” and imposed on a “competitively neutral and nondiscriminatory
basis,” for “use of public rights-of-way on a “nondiscriminatory basis,” so long as they are “publicly
disclosed” by the government.!3 Section 253(d), in turn, provides one non-exclusive mechanism by
which a party can obtain a determination from the Commission of whether a specific state or local
requirement is preempted under Section 253(a)—namely, by filing a petition with the Commission.!*¢

53. In reviewing this statutory scheme, the Commission previously has construed Section
253(a) as “broadly limit[ing] the ability of state[s] to regulate,” while the remaining subsections set forth
“defined areas in which states may regulate.”!3” We reaffirm this conclusion, consistent with the view of
most courts to have considered the issue—namely, that Sections 253(b) and (c) make clear that certain
state or local laws, regulations, and legal requirements are not preempted under the expansive scope of
Section 253(a).!*® Our interpretation of Section 253(a) is informed by this statutory context,'3® and the
observation of courts that when a preemption provision precedes a narrowly-tailored savings clause, it is
reasonable to infer that Congress intended a broad preemptive scope.'* We need not decide today
whether Section 253(a) preempts all fees not expressly saved by Section 253(c) with respect to all types
of deployments. Rather, we conclude, based on the record before us, that with respect to Small Wireless
Facilities, even fees that might seem small in isolation have material and prohibitive effects on
deployment,'#! particularly when considered in the aggregate given the nature and volume of anticipated
Small Wireless Facility deployment.!#> Against this backdrop, and in light of significant evidence, set
forth herein, that Congress intended Section 253 to preempt legal requirements that effectively prohibit
service, including wireless infrastructure deployment, we view the substantive standards for fees that
Congress sought to insulate from preemption in Section 253(c) as an appropriate ceiling for state and
local fees that apply to the deployment of Small Wireless Facilities in public ROWs. 43

13447 U.S.C. § 253(b).
13547 U.S.C. § 253(c).
136 47 U.S.C. § 253(d).
137 Texas PUC Order, 13 FCC Rcd at 3481, para. 44.

138 See, e.g., Connect America Fund; Sandwich Isles Communications, Inc., Memorandum Opinion and Order, 32
FCC Rcd 5878, 5881, 5885-87, paras. 8, 19-25 (2017) (Sandwich Isles Section 253 Order); Texas PUC Order, 13
FCC Rcd at 3480-81, paras. 41-44; Global Network Commc ’ns, Inc. v. City of New York, 562 F.3d 145, 150-51 (2d
Cir. 2009); Southwestern Bell Tel. Co. v. City of Houston, 529 F.3d 257, 262 (5th Cir. 2008); City of St. Louis, 477
F.3d at 531-32 (8th Cir. 2007); Municipality of Guayanilla, 450 F.3d at 15-16; City of Santa Fe, 380 F.3d at 1269;
BellSouth Telecomm'’s, Inc. v. Town of Palm Beach, 252 F.3d 1169, 1187-89 (11th Cir. 2001). Some courts appear
to have viewed Section 253(c) as an independent basis for preemption. See, e.g., City of Dearborn, 206 F.3d at 624
(after concluding that a franchise fee did not violate Section 253(a), going on to evaluate whether it was “fair and
reasonable” under Section 253(c)). We find more persuasive the Commission and other court precedent to the
contrary, which we find better adheres to the statutory language.

139 See, e.g., Utility Air Regulatory Group v. EPA, 134 S. Ct. 2427, 2442 (2014).

140 See, e.g., Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 44-45 (1987); City of New York v. Permanent Mission of

India to United Nations, 618 F.3d 172, 189-90 (2d Cir. 2010); Frank v. Delta Airlines, Inc., 314 F.3d 195, 199 (5th
Cir. 2002); cf. United States v. Kay, 359 F.3d 738 (5th Cir. 2004) (justifying a broad reading of a statute given that
Congress “narrowly defin[ed] exceptions and affirmative defenses against a backdrop of broad applicability”).

141 See infra paras. 62-63.
142 See, e.g., Wireless Infrastructure Second R&O, FCC 18-30, at para. 64.

143 See, e.g., Verizon Aug. 10, 2018 Ex Parte Letter, Attach. at 9-10. We therefore reject the view of those courts

that have concluded that Section 253(a) necessarily requires some additional showing beyond the fact that a

particular fee is not cost-based. See, e.g., Qwest v. City of Berkeley, 433 F.3d 1253, 1257 (9th Cir. 2006) (“we
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54, In addition, notwithstanding that Section 253(¢) only expressly governs ROW fees, we
find it appropriate to look to its substantive standards as a ceiling for other state and local fees addressed
by this Declaratory Ruling.'** For one, our evaluation of the material effects of fees on the deployment of
Small Wireless Facilities does not differ whether the fees are for ROW access, use of government
property within the ROW, or one-time application and review fees or the like—any of which drain limited
capital resources that otherwise could be used for deployment—and we see no reason why the Act would
tolerate a greater prohibitory effect in the case of application or review fees than for ROW fees.!* In
addition, elements of the substantive standards for ROW fees in Section 253(c) appear at least analogous
to elements of the California Payphone standard for evaluating an effective prohibition under Section
253(a). In pertinent part, both incorporate principles focused on the legal requirements to which a
provider may be fairly subject,'* and seek to guard against competitive disparities.'*” Without resolving
the precise interplay of those concepts in Section 253(¢c) and the California Payphone standard, their
similarities support our use of the substantive standards of Section 253(c) to inform our evaluation of fees
at issue here that are not directly governed by that provision.

55. From the foregoing analysis, we can derive the three principles that we articulate in this
Declaratory Ruling about the types of fees that are preempted. As explained in more detail below, we
also interpret Section 253(c)’s “fair and reasonable compensation” provision to refer to fees that represent
a reasonable approximation of actual and direct costs incurred by the government, where the costs being
passed on are themselves objectively reasonable.!*® Although there is precedent that “fair and
reasonable” compensation could mean not only cost-based charges but also market-based charges in
certain instances,'#’ the statutory context persuades us to adopt a cost-based interpretation here. In
particular, while the general purpose of Section 253(c) is to preserve certain state and local conduct from
preemption, it includes qualifications and limitations to cabin state and local action under that savings
clause in ways that ensure appropriate protections for service providers. The reasonableness of
interpreting the qualifications and limitations in the Section 253(¢) savings clause as designed to protect
the interests of service providers is emphasized by the statutory language. The “competitively neutral and

(Continued from previous page)
decline to read” prior Ninth Circuit precedent “to mean that all non-cost based fees are automatically preempted, but
rather that courts must consider the substance of the particular regulation at issue”). At the same time, our
interpretation does not take the broader view of the preemptive scope of Section 253 adopted by the Sixth Circuit,
which interpreted Section 253(c) as an independent prohibition on conduct that is not itself prohibited by Section
253(a). City of Dearborn, 206 F.3d at 624.

144 See supra note 71.

145 Cf. Cheney R. Co. v. ICC, 902 F.2d 66, 69 (D.C. Cir. 1990) (observing that the expressio unius canon is a “feeble
helper in an administrative setting, where Congress is presumed to have left to reasonable agency discretion
questions that it has not directly resolved,” and concluding there that “Congress's mandate in one context with its
silence in another suggests not a prohibition but simply a decision not to mandate any solution in the second context,
i.e., to leave the question to agency discretion”).

146 For ROW compensation to be saved under Section 253(c) it must be “fair and reasonable,” while the California
Payphone standard looks to whether a legal requirement “materially limits or inhibits” the ability to compete in a
“fair” legal environment for a covered service. California Payphone, 12 FCC Rcd at 14206, para. 31.

147 For ROW compensation to be saved under Section 253(c) it also must be “competitively neutral and
nondiscriminatory,” while the California Payphone standard also looks to whether a legal requirement “materially
limits or inhibits” the ability to compete in a “balanced” legal environment for a covered service. California
Payphone, 12 FCC Rcd at 14206, para. 31.

198 See infra paras. 69-77; see also, e.g., City of Maryland Heights, 256 F. Supp. 2d at 993-95; Bell Atlantic—
Maryland, 49 F. Supp. 2d at 818.

199 See, e.g., NetCoalition v. SEC, 615 F.3d 525 (D.C. Cir. 2010) (statute did not unambiguously require the SEC to
interpret “fair and reasonable” to mean cost-based, and the SEC’s reliance on market-based rates as “fair and
reasonable” where there was competition was a reasonable interpretation).
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nondiscriminatory” and public disclosure qualifications in Section 253(c) appear most naturally
understood as protecting the interest of service providers from fees that otherwise would have been saved
from preemption under Section 253(c) absent those qualifiers. Under the noscitur a sociis canon of
statutory interpretation, that context persuades us that the “fair and reasonable” qualifier in Section 253(c)
similarly should be understood as focused on protecting the interest of providers.'*® As discussed in
greater detail below, while it might well be fair for providers to bear basic, reasonable costs of entry, !
the record does not reveal why it would be fair or reasonable from the standpoint of protecting providers
to require them to bear costs beyond that level, particularly in the context of the deployment of Small
Wireless Facilities. In addition, the text of Section 253(c) provides that ROW access fees must be
imposed on a “competitively neutral and nondiscriminatory basis.” This means, for example, that fees
charged to one provider cannot be materially higher than those charged to a competitor for similar uses.!>?

56. Other considerations support our approach, as well. By its terms, Section 253(a)
preempts state or local legal requirements that “prohibit” or have the “effect of prohibiting” the provision
of services, and we agree with court precedent that “[m]erely allowing the [local government] to recoup
its processing costs . . . cannot in and of itself prohibit the provision of services.”!3> The Commission has
long understood that Section 253(a) is focused on state or local barriers to entry for the provision of
service,'>* and we conclude that states and localities do not impose an unreasonable barrier to entry when
they merely require providers to bear the direct and reasonable costs caused by their decision to enter the
market. 1 We decline to interpret a government’s recoupment of such fundamental costs of entry as
having the effect of prohibiting the provision of services, nor has any commenter argued that recovery of
cost by a government would prohibit service in a manner restricted by Section 253(a).!*¢ Reasonable state
and local regulation of facilities deployment is an important predicate for a viable marketplace for

130 See, e.g., Life Technologies Corp. v. Promega Corp., 137 S. Ct. 734 (2017) (“A word is given more precise
content by the neighboring words with which it is associated.” (internal alteration and quotation marks omitted)).

31 See infra para. 56.
152 See, e.g., City of White Plains, 305 F.3d at 80.
153 City of Santa Fe, 380 F.3d at 1269; see also Verizon Comments at 17.

154 See, e.g., Sandwich Isles Section 253 Order, 32 FCC Rced at 5878, 5882-83, paras. 1, 13; Western Wireless Order,
15 FCC Rcd at 16231, para. 8; Petition of the State of Minnesota for a Declaratory Ruling regarding the Effect of
Section 253 on an Agreement to Install Fiber Optic Wholesale Transport Capacity in State Freeway Rights of Way,
Memorandum Opinion and Order, 14 FCC Red 21697, 21707, para. 18 (Minnesota Order); Hyperion Order, 14
FCC Rcd at 11070, para. 13; Texas PUC Order, 13 FCC Rcd at 3480, para. 41; TCI Cablevision Order, 12 FCC Rcd
at 21399, para. 7; California Payphone, 12 FCC Rcd at 14209, para. 38; see also, e.g., AT&T Comm ’ns of the Sw. v.
City of Dallas, 8 F. Supp. 2d 582, 593 (N.D. Tx. 1998) (AT&T v. City of Dallas) (“[Alny fee that is not based on
AT&T’s use of City rights-of-way violates § 253(a) of the FTA as an economic barrier to entry.”); Verizon
Comments at 11-12; Verizon Aug. 10, 2018 Ex Parte Letter, Attach. at 7. Because we view the California
Payphone standard as reflecting a focus on barriers to entry, we decline requests to adopt a distinct, additional
standard with that as an explicit focus. See, e.g., T-Mobile Comments at 35.

155 See, e.g., Implementation of Section 224 of the Act, Report and Order and Order on Reconsideration, 26 FCC Red
5240, 5301-03, paras. 142-45 (2011) (rejecting an approach to defining a lower bound rate for pole attachments that
“would result in pole rental rates below incremental cost” as contrary to cost causation principles); Investigation of
Interstate Access Tariff Non-Recurring Charges, Memorandum Opinion and Order, 2 FCC Red 3498, 3502, para. 34
(1987) (observing in the rate regulation context that “the public interest is best served, and a competitive
marketplace is best encouraged, by policies that promote the recovery of costs from the cost-causer”). Our
interpretation limiting states and localities to the recovery of a reasonable approximation of objectively reasonable
cost also takes into account state and local governments’ exclusive control over access to the ROW.

156 For example, Verizon states that “[a]lthough any fee could be said to raise the cost of providing service,” Verizon
Aug. 10, 2018 Ex Parte Letter, Attach. at 9, “[t]he Commission should interpret . . . Section 253(a) to allow cost-
based fees for access to public rights-of-way and structures within them, but to prohibit above-cost fees that generate
revenue in excess of state and local governments’ actual costs.” Id., Attach. at 6.
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communications services by protecting property rights and guarding against conflicting deployments that
could harm or otherwise interfere with others’ use of property.'>’ By contrast, fees that recover more than
the state or local costs associated with facilities deployment—or that are based on unreasonable costs,
such as exorbitant consultant fees or the like—go beyond such governmental recovery of fundamental
costs of entry. In addition, interpreting Section 253(a) to prohibit states and localities from recovering a
reasonable approximation of reasonable costs could interfere with the ability of states to exercise the
police powers reserved to them under the Tenth Amendment.!® We therefore conclude that Section
253(a) is circumscribed to permit states and localities to recover a reasonable approximation of their costs
related to the deployment of Small Wireless Facilities.

57. Commission Precedent. We draw further confidence in our conclusions from the
Commission’s California Payphone decision, which we reaffirm here, finding that a state or local legal
requirement would violate Section 253(a) if it “materially limits or inhibits” an entity’s ability to compete
in a “balanced” legal environment for a covered service.'>® As explained above, fees charged by a state or
locality that recover the reasonable approximation of reasonable costs do not “materially inhibit” a
provider’s ability to compete in a “balanced” legal environment. To the contrary, those costs enable
localities to recover their necessary expenditures to provide a stable and predictable framework in which
market participants can enter and compete. On the other hand, in the Texas PUC Order interpreting
California Payphone, the Commission concluded that state or local legal requirements such as fees that
impose a “financial burden” on providers can be effectively prohibitive.'*® As the record shows,
excessive state and local governments’ fees assessed on the deployment of Small Wireless Facilities in
the ROW in fact materially inhibit the ability of many providers to compete in a balanced environment.'6!

58. California Payphone and Texas PUC separately support the conclusion that fees cannot
be discriminatory or introduce competitive disparities, as such fees would be inconsistent with a
“balanced” regulatory marketplace. Thus, fees that treat one competitor materially differently than other
competitors in similar situations are themselves grounds for finding an effective prohibition—even in the
case of fees that are a reasonable approximation of the actual and reasonable costs incurred by the state or
locality. Indeed, the Commission has previously recognized the potential for subsidies provided to one

157 See, e.g., TCI Cablevision Order, 12 FCC Rcd at 21441, para. 103; see also, e.g., Garrett Hardin, The Tragedy of
the Commons, 162 ScI. 1243 (1968). States’ or localities’ regulation premised on addressing effects of deployment
besides these costs caused by facilities deployment are distinct issues, which we discuss below. See infra Part I11.C.

158 The Supreme Court has recognized that land use regulation can involve an exercise of police powers. See, e.g.,
Hodel v. Va. Surface Min. & Reclamation Ass’n, Inc., 452 U.S. 264, 289 (1981). As that Court observed, “[i]t
would . . . be a radical departure from long-established precedent for this Court to hold that the Tenth Amendment
prohibits Congress from displacing state police power laws regulating private activity.” Id. at 292. At the same
time, the Court also has held that “historic police powers of the States” are not to be preempted by federal law
“unless that was the clear and manifest purpose of Congress.” Wisconsin Public Intervenor v. Mortier, 501 U.S.
597, 605 (1991) (internal quotation marks omitted). As relevant here, we see no clear and manifest intent that
Congress intended to preempt publicly disclosed, objectively reasonable cost-based fees imposed on a
nondiscriminatory basis, particularly in light of Section 253(c).

159 We disagree with suggestions that the Commission applied an additional and more stringent “commercial
viability” test in California Payphone. See, e.g., Crown Castle June 7, 2018 Ex Parte Letter at 10. Instead, the
Commission was simply evaluating the Section 253 petition on its own terms, see, e.g., California Payphone, 12
FCC Rcd at 14204, 14210, paras. 27, 41, and, without purporting to define the bounds of Section 253(a), explaining
that the petitioner “ha[d] not sufficiently supported its allegation” that the provision of service at issue “would be
‘impractical and uneconomic.’” Id. at 14210, para. 41. Confirming that this language was simply the Commission’s
short-hand reference to arguments put forward by the petitioner itself, and not a Commission-announced standard
for applying Section 253, the Commission has not applied a “commercial viability” standard in other decisions, as
these same commenters recognize. See, e.g., Crown Castle June 7, 2018 Ex Parte Letter at 10.

160 Texas PUC Order, 13 FCC Red at 3466, 3498-500, paras. 13, 78-81.
161 See infra paras. 60-65.
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competitor to distort the marketplace and create a barrier to entry in violation of Section 253(a).'> We
reaffirm that conclusion here.

59. Legislative History. While our interpretation follows directly from the text and structure
of the Act, our conclusion finds further support in the legislative history, which reflects Congress’s focus
on the ability of states and localities to recover the reasonable costs they incur in maintaining the rights of
way.'% Significantly, Senator Dianne Feinstein, during the floor debate on Section 253(c), “offered
examples of the types of restrictions that Congress intended to permit under Section 253(c), including [to]
‘require a company to pay fees to recover an appropriate share of the increased street repair and paving
costs that result from repeated excavation.””'%* Representative Bart Stupak, a sponsor of the legislation,
similarly explained during the debate on Section 253 that “if a company plans to run 100 miles of
trenching in our streets and wires to all parts of the cities, it imposes a different burden on the right-of-
way than a company that just wants to string a wire across two streets to a couple of buildings,” making
clear that the compensation described in the statute is related to the burden, or cost, from a provider’s use
of the ROW.!15 These statements buttress our interpretation of the text and structure of Section 253 and
confirm Congress’s apparent intent to craft specific safe harbors for states and localities, and to permit
recovery of reasonable costs related to the ROW as “fair and reasonable compensation,” while
preempting fees above a reasonable approximation of cost that improperly inhibit service.'®®

60. Capital Expenditures. Apart from the text, structure, and legislative history of the 1996
Act, an additional, independent justification for our interpretation follows from the simple, logical
premise, supported by the record, that state and local fees in one place of deployment necessarily have the
effect of reducing the amount of capital that providers can use to deploy infrastructure elsewhere, whether
the reduction takes place on a local, regional or national level.'®” We are persuaded that providers and
infrastructure builders, like all economic actors, have a finite (though perhaps fluid)'%® amount of
resources to use for the deployment of infrastructure. This does not mean that these resources are
limitless, however. We conclude that fees imposed by localities, above and beyond the recovery of
localities’ reasonable costs, materially and improperly inhibit deployment that could have occurred
elsewhere.'® This and regulatory uncertainty created by such effectively prohibitive conduct!” creates an

162 See, e.g., Western Wireless Order, 15 FCC Red at 16231, para. 8.
163 See, e.g., WIA Comments, Attach. 2 at 70.

164 WIA Comments, Attach. 2 at 70 (quoting 141 Cong. Rec. S8172 (daily ed. June 12, 1995) (statement of Sen.
Feinstein, quoting letter from Office of City Attorney, City and County of San Francisco)) (emphasis added)); see
also, e.g., Verizon Comments at 15 (similar); City of Maryland Heights, 256 F. Supp. 2d at 995-96.

165141 Cong. Rec. H8460-01, H8460 (daily ed. Aug. 4, 1995).

166 We reject other comments downplaying the relevance of legislative statements by some commenters as
inconsistent with the text and structure of the Act. See, e.g., League of Arizona Cities et al. Joint Comments at 27-
28; NATOA Comments, Exh. A at 26-28; Smart Communities Reply at 57-58; Cities of San Antonio et al. Reply at
20-21; see also, e.g., City of Portland v. Electric Lightwave, Inc., 452 F. Supp. 2d 1049, 1071-72 (D. Or. 2005).

167 At a minimum, this analysis complements and reinforces the justifications for our interpretation provided above.
While the relevant language of Section 253(a) and Section 332(c)(7)(B)(i)(I) is not limited just to Small Wireless
Facilities, we proceed incrementally in our Declaratory Ruling here and address the record before us, which
indicates that our interpretation of the effective prohibition standard here is particularly reasonable in the context of
Small Wireless Facility deployment.

168 For example, the precise amount of these resources might shift as a service provider encounters unexpected costs,
recovers costs passed on to subscribers, or earns a profit above those costs.

169 As Verizon observes, “[a] number of states enacted infrastructure legislation because they determined that rate
relief was necessary to ensure wireless deployment,” and thus could be seen as having “acknowledged that excessive
fees impose a substantial barrier to the provision of service.” Verizon Aug. 10, 2018 Ex Parte Letter, Attach. at 7-8.
In view of the evidence in the record regarding the effect of state and local fees on capital expenditures, see, e.g.,
Corning Sept. 5, 2018 Ex Parte Letter (noting that cost savings from reduced small cell attachment and application
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appreciable impact on resources that materially limits plans to deploy service. This record evidence
emphasizes the importance of evaluating the effect of fees on Small Wireless Facility deployment on an
aggregate basis. Consistent with the First Circuit’s analysis in Municipality of Guayanilla, the record
persuades us that fees associated with Small Wireless Facility deployment lead to “a substantial increase
in costs”—particularly when considered in the aggregate—thereby “plac[ing] a significant burden” on
carriers and materially inhibiting their provision of service contrary to Section 253 of the Act.!”!

61. The record is replete with evidence that providers have limited capital budgets that are
constrained by state and local fees.!”? As AT&T explains, “[a]ll providers have limited capital dollars to
invest, funds that are quickly depleted when drained by excessive ROW fees.”!”*> AT&T added that
“[c]ompetitive demands will force carriers to deploy small cells in the largest cities. But, when those
largest cities charge excessive fees to access ROWs and municipal ROW structures, carriers’ finite capital
dollars are prematurely depleted, leaving less for investment in mid-level cities and smaller communities.
Larger municipalities have little incentive to not overcharge, and mid-level cities and smaller

(Continued from previous page)
fees could result in $2.4 billion in capital expenditure and that 97% of this capital expenditure would go toward
investments in rural and suburban areas), we disagree with arguments that fees do not affect the deployment of
wireless facilities in rural and underserved areas. See, e.g., Letter from Sam Liccardo, Mayor, City of San Jose, to
Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 4 (filed Sept. 18, 2018) (City of San Jose Sept. 18,
2018 Ex Parte Letter) (stating that “whether or not a provider wishes to invest in a dense urban area, including
underserved urban areas, or a rural area is fundamentally based on the size of the customer base and the market
demand for service-not on the purported wiles of a ‘must-serve’ jurisdiction somehow forcing investment away from
rural areas because a right of way or attachment fee is charged.”); Letter from Joanne Hovis, Chief Executive
Officer, Coalition for Local Internet Choice, James Baller, President, Coalition for Local Internet Choice, to
Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, Attach. at 3 (filed Sept. 18, 2018) (“in lucrative areas,
carriers will pay market fees for access to property just as they would any other cost of doing business. But they
will not, as rational economic actors, necessarily apply new profits (created by FCC preemption) to deploying in
otherwise unattractive areas.”).

170 See, e.g., CTIA Comments at 32 (identifying “disparate interpretations” regarding the fees that are preempted and
seeking FCC clarification to “dispel the resulting uncertainty”); Verizon Comments at 10 (similar); Letter from
Cathleen A. Massey, Vice Pres.-Fed. Regulatory Affairs, T-Mobile, to Marlene H. Dortch, Secretary, FCC, WT
Docket No. 17-79, Attach. at 7 (filed Sept. 21, 2017) (seeking clarification of Section 253); BDAC Regulatory
Barriers Report, p. 9 (“The FCC should provide guidance on what constitutes a fee that is excessive and/or
duplicative, and that therefore is not ‘fair and reasonable.” The Commission should specifically clarify that ‘fair and
reasonable’ compensation for right-of way access and use implies some relation to the burden of new equipment
placed in the ROW or on the local asset, or some other objective standard.”).

71 Municipality of Guayanilla, 450 F.3d at 19.

172 See, e.g., AT&T Comments at 2; Conterra Broadband et al. Comments at 6; Mobilitie Comments at 3; Sprint
Comments at 17; Letter from Courtney Neville, Associate General Counsel, Competitive Carriers Association, to
Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 2-3 (filed July 16, 2018) (CCA July 16, 2018 Ex Parte
Letter); Letter from Henry Hultquist, Vice President, Federal Regulatory, to Marlene H. Dortch, Secretary, FCC,
WT Docket No. 17-79 at 2 (filed June 8, 2018) (AT&T June 8, 2018 Ex Parte Letter); Crown Castle June 7, 2018
Ex Parte Letter at 2; Letter from Katharine R. Saunders, Managing Associate General Counsel, Federal Regulatory
and Legal Affairs, Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 2 (filed June 21, 2018)
(Verizon June 21, 2018 Ex Parte Letter); Letter from Ronald W. Del Sesto, Jr., Counsel for Uniti Fiber, to Marlene
H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 5 (filed Oct. 30, 2017); Verizon Aug. 10, 2018 Ex Parte Letter,
Attach. at 2-4. When developing capital budgets, companies rationally would account for anticipated revenues
associated with the services that can be provided by virtue of planned facilities deployment, and the record does not
reveal—nor do we see any basis to assume—that such revenues would be so great as to eliminate constraints on
providers’ capital budgets so as to enable full deployment notwithstanding the level of state and local fees.

173 AT&T Aug. 6, 2018 Ex Parte Letter at 2.
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municipalities have no ability to avoid this harm.”'7* As to areas that might not be sufficiently crucial to
deployment to overcome high fees, AT&T identified jurisdictions in Maryland, California, and
Massachusetts where high fees have directly resulted in paused or decreased deployments.!”> Limiting
localities to reasonable cost recovery will “allow[] AT&T and other providers to stretch finite capital
dollars to additional communities.”!7® Verizon similarly explains that “[c]apital budgets are finite. When
providers are forced to spend more to deploy infrastructure in one locality, there is less money to spend in
others. The leverage that some cities have to extract high fees means that other localities will not enjoy
next generation wireless broadband services as quickly, if at all.”'”7 Sprint, too, affirms that, because “all
carriers face limited capital budgets, they are forced to limit the number and pace of their deployment
investments to areas where the delays and impediments are the least onerous, to the detriment of their
customers and, ultimately and ironically, to the very jurisdictions that imposed obstacles in the first
place.”'7® Sprint gives a specific example of its deployments in two adjacent jurisdictions—the City of
Los Angeles and Los Angeles County—and describes how high fees in the county prevented Sprint from
activating any small cells there, while more than 500 deployments occurred in the city, which had
significantly lower fees.!'” Similarly, Conterra Broadband states that “[w]hen time and capital are
diverted away from actual facility installation and instead devoted to clearing regulatory roadblocks,
consumers and enterprises, including local small businesses, schools and healthcare centers, suffer.”!8
Based on the record, we find that fees charged by states and localities are causing actual delays and
restrictions on deployments of Small Wireless Facilities in a number of places across the country in
violation of Section 253(a).!8!

62. Our conclusion finds further support when one considers the aggregate effects of fees
imposed by individual localities, including, but not limited to, the potential limiting implications for a
nationwide wireless network that reaches all Americans, which is among the key objectives of the
statutory provisions in the 1996 Act that we interpret here.'? When evaluating whether fees result in an
effective prohibition of service due to financial burden, we must consider the marketplace regionally and
nationally and thus must consider the cumulative effects of state or local fees on service in multiple
geographic areas that providers serve or potentially would serve. Where providers seek to operate on a
regional or national basis, they have constrained resources for entering new markets or introducing,
expanding, or improving existing services, particularly given that a provider’s capital budget for a given

174 Id

175 Id. (pausing or delaying deployments in Citrus Heights, CA, Oakland, CA and three Maryland counties;
decreasing deployments in Lowell, MA and decreasing deployments from 98 to 25 sites in Escondido, CA).

176 Id.

177 Verizon Aug. 10, 2018 Ex Parte Letter at 5, Attach. at 2-4.
178 Sprint Comments at 17.

179 Sprint Aug. 13, 2018 Ex Parte Letter at 1-2.

180 Conterra Broadband et al. Comments at 6; see also Letter from John Scott, Counsel for Mobilitie, LLC to
Marlene Dortch, Secretary, FCC, WT Docket No. 17-79, at 2 (“high fees imposed by some cities hurt other cities
that have reasonable fees, because they reduce capital resources that might have gone to those cities, and because
they pressure other financially strapped cities not to turn away what appears to be a revenue opportunity”).

181 T etter from Kenneth J. Simon, Senior Vice President and General Counsel, Crown Castle, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79 at 4 (filed August 10, 2018) (Crown Castle Aug. 10, 2018 Ex Parte Letter).

182 New England Public Comms. Council Petition for Preemption Pursuant to Section 253, Memorandum Opinion
and Order, 11 FCC Red 19713, 19717, para. 9 (1996) (1996 Act intent of “accelerat[ing] deployment of advanced
telecommunications services to all Americans by opening all telecommunications markets to competition.”); see
also Crown Castle Aug. 10, 2018 Ex Parte Letter at 7.
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period of time is often set in advance.'® In such cases, the resources consumed in serving one geographic
area are likely to deplete the resources available for serving other areas.!®* The text of Section 253(a) is
not limited by its terms only to effective prohibitions within the geographic area targeted by the state or
local fee. Where a fee in a geographic area affects service outside that geographic area, the statute is most
naturally read to encompass consideration of all affected areas.

63. A contrary, geographically-restrictive interpretation of Section 253(a) would exacerbate
the digital divide by giving dense or wealthy states and localities that might be most critical for a provider
to serve the ability to leverage their unique position to extract fees for their own benefit at the expense of
regional or national deployment by decreasing the deployment resources available for less wealthy or
dense jurisdictions.!®> As a result, the areas likely to be hardest hit by excessive government fees are not
necessarily jurisdictions that charge those fees, but rather areas where the case for new, expanded, or
improved service was more marginal to start—and whose service may no longer be economically
justifiable in the near-term given the resources demanded by the “must-serve” areas. To cite some
examples of harmful aggregate effects, AT&T notes that high annual recurring fees are particularly
harmful because of their “continuing and compounding nature.”!8¢ It also states that, “if, as S&P Global
Market Intelligence estimates, small-cell deployments reach nearly 800,000 by 2026, a ROW fee of
$1000 per year ...would result in nearly $800 million annually in forgone investment.” %7 Yet another
commenter notes that, “[f]or a deployment that requires a vast number of small cell facilities across a
metropolitan area, these fees quickly mount up to hundreds of thousands of dollars, often making
deployment economically infeasible,” and “far exceed[ing] any costs the locality incurs by orders of
magnitude, while taking capital that would otherwise go to investment in new infrastructure.”!88
Endorsing such a result would thwart the purposes underlying Section 253(a). As Crown Castle observes,
“[e]ven where the fees do not result in a direct lack of service in a high-demand area like a city or urban
core, the high cost of building and operating facilities in these jurisdictions consume [sic] capital and
revenue that could otherwise be used to expand wireless infrastructure in higher cost areas. This impact of
egregious fees is prohibitory and should be taken into account in any prohibition analysis.”!®

64. Some municipal commenters endorse a cost-based approach to “ensure that localities are
fully compensated for their costs [and that] fees should be reasonable and non-discriminatory, and should
ensure that localities are made whole' in recognition that “getting [5SG] infrastructure out in a timely
manner can be a challenge that involves considerable time and financial resources.”'®! Commenters from
smaller municipalities recognize that “thousands and thousands of small cells are needed for 5G... [and]

183 See, e.g., AT&T June 8, 2018 Ex Parte Letter at 2; Crown Castle June 7, 2018 Ex Parte Letter at 2; Verizon June
21, 2018 Ex Parte Letter at 2.

184 See, e.g., Municipality of Guayanilla, 450 F.3d at 17 (“Given the interconnected nature of utility services across
communities and the strain that the enactment of gross revenue fees in multiple municipalities would have on
PRTC's provision of services, the Commonwealth-wide estimates are relevant to determining how the ordinance
affects PRTC’s “ability . . . to provide any interstate or intrastate telecommunications service’” under Section
253(a)).

185 See, e.g., Letter from Sam Liccardo, Mayor or San Jose, to the Hon. Brendan Carr, Commissioner, FCC, WT
Docket No. 17-79, Attachment at 1-2 (filed Aug. 2, 2018) (describing payment by providers of $24 million to a
Digital Inclusion Fund in order to deploy small cells in San Jose on city owned light poles).

186 AT&T Comments at 19.
187 AT&T Comments at 19-20.
188 Mobilitie Comments at 3.
189 Crown Castle Aug. 10, 2018 Ex Parte Letter at 2.
190 Sal Pace July 30, 2018 Ex Parte Letter at 1.
191 LaWana Mayfield July 31, 2018 Ex Parte Letter at 1
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old regulations could hinder the timely arrival of 5G throughout the country”'?? and urge the Commission
to “establish some common-sense standards insofar as it relates to fees associated with the deployment of
small cells [due to] a cottage industry of consultants [] who have wrongly counseled communities to
adopt excessive and arbitrary fees.”!>* Representatives from non-urban areas in particular caution that, “if
the investment that goes into deploying 5G on the front end is consumed by big, urban areas, it will take
longer for it to flow outwards in the direction of places like Florence, [SC].”'** “[R]educing the high
regulatory costs in urban areas would leave more dollars to development in rural areas [because] most of
investment capital is spent in the larger urban areas [since] the cost recovery can be made in those areas.
This leaves the rural areas out.”'”> We agree with these commenters, and we further agree with courts that
have considered “the cumulative effect of future similar municipal [fees ordinances]” across a broad
geographic area when evaluating the effect of a particular fee in the context of Section 253(a).!*® To the
extent that other municipal commenters argue that our interpretation gives wireless providers preferential
treatment compared to other users of the ROW, the record does not contain data about other users that
would support such a conclusion.'”” In any event, Section 253 of the Communications Act expressly bars
legal requirements that effectively prohibit telecommunications service without regard to whether it might
result in preferential treatment for providers of that service.!*

65. Applying this approach here, the record reveals that fees above a reasonable
approximation of cost, even when they may not be perceived as excessive or likely to prohibit service in
isolation, will have the effect of prohibiting wireless service when the aggregate effects are considered,
particularly given the nature and volume of anticipated Small Wireless Facility deployment.!” The
record reveals that these effects can take several forms. In some cases, the fees in a particular jurisdiction
will lead to reduced or entirely forgone deployment of Small Wireless Facilities in the near term for that

192 Dr. Carolyn Prince July 31, 2018 Ex Parte Letter at 2.

193 Tetter from Ashton J. Hayward III, Mayor, Pensacola, FL to the Hon. Brendan Carr, Commissioner, WT Docket
No. 17-79 at 1 (filed June 8, 2018).

194 Representative Terry Alexander Aug. 7, 2018 Ex Parte Letter at 1.

195 Senator Duane Ankney July 31, 2018 Ex Parte Letter at 1; see also Letter from Elder Alexis D. Pipkins, Sr. to the
Hon. Brendan Carr, Commissioner, FCC at 1 (filed July 26, 2018) (“the race to 5G is global...instead of each city or
state for itself, we should be working towards aligned, streamlined frameworks that benefit us all.”); Letter from
Jeffrey Bohm, Chairman of the Board of Commissioners, County of St. Clair to Brendan Carr, Commissioner, FCC,
WT Docket 17-79 at 1-2 (filed August 22, 2018) (“Smaller communities, such as those located in St. Clair County
would benefit from having the Commissions reduce the costly and unnecessary fee’s that some larger communities
place on small cells as a condition of deployment. These fees, wholly disproportionate to any cost, put communities
like ours at an unfair disadvantage”); Letter from Scott Niesler, Mayor, City of Kings Mountain, to Brendan Carr,
Commissioner, FCC, WT Docket 17-79 at 1-2 (filed June 4, 2018) (“the North Carolina General Assembly has
enacted legislation to encourage the deployment of small cell technology to limit exorbitant fees which can siphon
off capital from further expansion projects. I was encouraged to see the FCC taking similar steps to enact policies
that help clear the way for the essential investment”).

196 Guayanilla District Ct. Opinion, 354 F. Supp. 2d at 111-12; but see, e.g., Letter from Nina Beety to Marlene
Dortch, Secretary, FCC, WT Docket No. 17-79 at 5 (filed Sept. 17, 2018) (Nina Beety Sept. 17, 2018 Ex Parte
Letter) (asserting that providers artificially under-capitalize their deployment budgets to build the case for poverty).

197 Letter from Larry Hanson, Executive Director, Georgia Municipal Association to Marlene Dortch, Secretary,
FCC, WT Docket No. 17-79, at 1-2 (filed Sept. 17, 2018) (Georgia Municipal Association Sept. 17, 2018 Ex Parte
Letter).

198 47 U.S.C. § 253(a).

199 See, e.g., Wireless Infrastructure Second R&O, FCC 18-30, at para. 64. In addition, although one could argue
that, in theory, a sufficiently small departure from actual and reasonable costs might not have the effect of
prohibiting service in a particular instance, the record does not reveal an alternative, administrable approach to
evaluating fees without a cost-based focus.
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jurisdiction.??® In other cases, where it is essential for a provider to deploy in a given area, the fees
charged in that geographic area can deprive providers of capital needed to deploy elsewhere, and lead to
reduced or forgone near-term deployment of Small Wireless Facilities in other geographic areas.?’! In
both of those scenarios the bottom-line outcome on the national development of 5G networks is the
same—diminished deployment of Small Wireless Facilities critical for wireless service and building out
5G networks.??2

606. Some have argued that our decision today regarding Sections 253 and 332 should not be
applied to preempt agreements (or provisions within agreements) entered into prior to this Declaratory
Ruling.?” We note that courts have upheld the Commission’s preemption of the enforcement of
provisions in private agreements that conflict with our decisions?** We therefore do not exempt existing
agreements (or particular provisions contained therein) from the statutory requirements that we interpret
here. That said, however, this Declaratory Ruling’s effect on any particular existing agreement will
depend upon all the facts and circumstances of that specific case.?”> Without examining the particular
features of an agreement, including any exchanges of value that might not be reflected by looking at fee
provisions alone, we cannot state that today’s decision does or does not impact any particular agreement
entered into before this decision.

67. Relationship to Section 332. While the above analysis focuses on the text and structure
of the Act, legislative history, Commission orders, and case law interpreting Section 253(a), we reiterate
that in the fee context, as elsewhere, the statutory phrase “prohibit or have the effect of prohibiting” in
Section 332(c)(7)(B)(1)(II) has the same meaning as the phrase “prohibits or has the effect of prohibiting”
in Section 253(a). As noted in the prior section, there is no evidence to suggest that Congress intended
for virtually identical language to have different meanings in the two provisions.?? Instead, we find it

200 See, e.g., AT&T June 8, 2018 Ex Parte Letter at 1-2; Crown Castle June 7, 2018 Ex Parte Letter at 2.

200 AT&T June 8, 2018 Ex Parte Letter at 1-2; Crown Castle June 7, 2018 Ex Parte Letter at 2; Verizon June 21,
2018 Ex Parte Letter at 2; CCA July 16, 2018 Ex Parte Letter at 2-3.

202 See, e.g., Letter from Thomas J. Navin, Counsel to Corning, Inc. to Marlene Dortch, Secretary, FCC, WT Docket
No. 17-79 (filed Jan 25, 2018), Attach. at 6-7 (comparing different effects on deployment between a base case and a
high fee case, and estimating that pole attachment fees nationwide assuming high fees would result in 28.2M fewer
premises passed, or 31 percent of the 5G Base case results, and an associated $37.9B in forgone network
deployment).

203 City of San Jose Sept. 18, 2018 Ex Parte Letter at 1-2.

204 See, e.g., Building Owners and Managers Ass’n Int’l v. FCC, 254 F.3d 89 (D.C. Cir. 2001) (OTARD rules
barring exclusivity provisions in lease agreements). As the D.C. Circuit has recognized, “[w]here the Commission
has been instructed by Congress to prohibit restrictions on the provision of a regulated means of communication, it
may assert jurisdiction over a party that directly furnishes those restrictions, and, in so doing, the Commission may
alter property rights created under State law.” Id. at 96; see also Lansdowne on the Potomac Homeowners Ass’n v.
OpenBand at Lansdowne, LLC, 713 F.3d 187 (4th Cir. 2013).

205 For example, the City of Los Angeles asserts that fee provisions in its agreements with providers are not
prohibitory and must be examined in light of a broader exchange of value contemplated by the agreements in their
entirety. Letter from Eric Garcetti, Mayor, City of Los Angeles to the Hon. Ajit Pai, Chairman, FCC, WT Docket
No. 17-79 (filed Sept 18, 2018). We agree that agreements entered into before this decision will need to be
examined in light of their potentially unique circumstances before a decision can be reached about whether those
agreements or any particular provisions in those agreements are or are not impacted by today’s FCC decision.

206 We reject the claims of some commenters that Section 332(c)(7)(B)(i)(IT) is limited exclusively to decisions on
individual requests and therefore must be interpreted differently than Section 253(a). See, e.g., San Francisco
Comments at 24-26. Section 332(c)(7)(B)(i) explicitly applies to “regulation of the placement, construction, and
modification,” and it would be irrational to interpret “regulation” in that paragraph to mean something different from
the term “regulation” as used in 253(a) or to find that it does not encompass generally applicable “regulations” as
well as decisions on individual applications. Moreover, even assuming arguendo that San Francisco’s position
reflects the appropriate interpretation of the scope of Section 332(c)(7)(B)(i)(Il), the record does not reveal why a
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more reasonable to conclude that the language in both sections generally should be interpreted to have the
same meaning and to reflect the same standard, including with respect to preemption of fees that could
“prohibit” or have “the effect of prohibiting” the provision of covered service. Both sections were
enacted to address concerns about state and local government practices that undermined providers’ ability
to provide covered services, and both bar state or local conduct that prohibits or has the effect of
prohibiting service.

68. To be sure, Sections 253 and 332(c)(7) may relate to different categories of state and
local fees. Ultimately, we need not resolve here the precise interplay between Sections 253 and
332(c)(7). Itis enough for us to conclude that, collectively, Congress intended for the two provisions to
cover the universe of fees charged by state and local governments in connection with the deployment of
telecommunications infrastructure. Given the analogous purposes of both sections and the consistent
language used by Congress, we find the phrase “prohibit or have the effect of prohibiting” in Section
332(c)(7)(B)(i)(II) should be construed as having the same meaning and governed by the same
preemption standard as the identical language in Section 253(a).?"’

69. Application of the Interpretations and Principles Established Here. Consistent with the
interpretations above, the requirement that compensation be limited to a reasonable approximation of
objectively reasonable costs and be non-discriminatory applies to all state and local government fees paid
in connection with a provider’s use of the ROW to deploy Small Wireless Facilities including, but not
limited to, fees for access to the ROW itself, and fees for the attachment to or use of property within the
ROW owned or controlled by the government (e.g., street lights, traffic lights, utility poles, and other
infrastructure within the ROW suitable for the placement of Small Wireless Facilities). This
interpretation applies with equal force to any fees reasonably related to the placement, construction,
maintenance, repair, movement, modification, upgrade, replacement, or removal of Small Wireless
Facilities within the ROW, including, but not limited to, application or permit fees such as siting
applications, zoning variance applications, building permits, electrical permits, parking permits, or
excavation permits.

70. Applying the principles established in this Declaratory Ruling, a variety of fees not
reasonably tethered to costs appear to violate Sections 253(a) or 332(¢)(7) in the context of Small
Wireless Facility deployments.??® For example, we agree with courts that have recognized that gross

(Continued from previous page)
distinction between broadly-applicable requirements and decisions on individual requests would call for a materially
different analytical approach, even if it arguably could be relevant when evaluating the application of that analytical
approach to a particular preemption claim. In addition, although some commenters assert that such an interpretation
“would make it virtually impossible for local governments to enforce their zoning laws with regard to wireless
facility siting,” they provide no meaningful explanation why that would be the case. See, e.g., San Francisco Reply
at 16. While some local commenters note that the savings clauses in Section 253(b) and (c) do not have express
counterparts in the text of Section 332(c)(7)(B)(i), see, e.g., San Francisco Comments at 26, we are not persuaded
that this compels a different interpretation of the virtually identical language restricting actual or effective
prohibitions of service in Section 253(a) and Section 332(c)(7)(B)(1)(II), particularly given our reliance on
considerations in addition to the savings clauses themselves when interpreting the “effective prohibition” language.
See supra paras. 57-65. We offer these interpretations both to respond to comments and in the event that some court
decision could be viewed as supporting a different result.

207 Section 253(a) expressly addresses state or local activities that prohibit or have the effect of prohibiting “any
entity” from providing a telecommunications service. 47 U.S.C. § 253(a). In the 2009 Declaratory Ruling, the
Commission likewise interpreted Section 332(c)(7)(B)(1)(I) as implicated where the state or local conduct prohibits
or has the effect of prohibiting the provision of personal wireless service by one entity even if another entity already
is providing such service. See 2009 Declaratory Ruling, 24 FCC Rcd at 14016-19, paras. 56-65.

208 We acknowledge that a fee not calculated by reference to costs might nonetheless happen to land at a level that is
a reasonable approximation of objectively reasonable costs, and otherwise constitute fair and reasonable
compensation as we describe herein. If all these criteria are met, the fee would not be preempted.
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revenue fees generally are not based on the costs associated with an entity’s use of the ROW,2® and
where that is the case, are preempted under Section 253(a). In addition, although we reject calls to
preclude a state or locality’s use of third party contractors or consultants, or to find all associated
compensation preempted,?!’ we make clear that the principles discussed herein regarding the
reasonableness of cost remain applicable. Thus, fees must not only be limited to a reasonable
approximation of costs, but in order to be reflected in fees, the costs themselves must also be reasonable.
Accordingly, any unreasonably high costs, such as excessive charges by third party contractors or
consultants, may not be passed on through fees even though they are an actual “cost” to the government.
If a locality opts to incur unreasonable costs, Sections 253 and 332(c)(7) do not permit it to pass those
costs on to providers. Fees that depart from these principles are not saved by Section 253(c), as we
discuss below.

71. Interpretation of Section 253(c) in the Context of Fees. In this section, we turn to the
interpretation of several provisions in Section 253(c), which provides that state or local action that
otherwise would be subject to preemption under Section 253(a) may be permissible if it meets specified
criteria. Section 253(c) expressly provides that state or local governments may require
telecommunications providers to pay “fair and reasonable compensation” for use of public ROWs but
requires that the amounts of any such compensation be “competitively neutral and nondiscriminatory”
and “publicly disclosed.”?!"!

72. We interpret the ambiguous phrase “fair and reasonable compensation,” within the
statutory framework we outlined for Section 253, to allow state or local governments to charge fees that
recover a reasonable approximation of the state or local governments’ actual and reasonable costs. We
conclude that an appropriate yardstick for “fair and reasonable compensation,” and therefore an indicator
of whether a fee violates Section 253(c), is whether it recovers a reasonable approximation of a state or
local government’s objectively reasonable costs of, respectively, maintaining the ROW, maintaining a
structure within the ROW, or processing an application or permit.2!2

73. We disagree with arguments that “fair and reasonable compensation” in Section 253(c)
should somehow be interpreted to allow state and local governments to charge “any compensation,” and
we give weight to BDAC comments that, “[a]s a policy matter, the Commission should recognize that
local fees designed to maximize profit are barriers to deployment.”?!* Several commenters argue, in

209 See, e.g., Municipality of Guayanilla, 450 F.3d at 21; City of Maryland Heights, 256 F. Supp. 2d at 993-96;
Prince George’s County, 49 F. Supp. 2d at 818; AT&T v. City of Dallas, 8 F. Supp. 2d at 593; see also, e.g., CTIA
Comments at 30, 45; id. Attach. at 17; ExteNet Comments, Exh. 1 at 41; T-Mobile Comments at 7; WIA Comments
at 52-53.

210 See, e.g., CCA Comments at 17-21 (asking the Commission to declare franchise fees or percentage of revenue
fees outside the scope of fair and reasonable compensation and to prohibit state and localities from requiring service
providers to obtain business licenses for individual cell sites). For example, although fees imposed by a state or
local government calculated as a percentage of a provider’s revenue are unlikely to be a reasonable approximation of
cost, if such a percentage-of-revenue fee were, in fact, ultimately shown to amount to a reasonable approximation of
costs, the fee would not be preempted.

21147 U.S.C. § 253(c).

212 Guayanilla District Ct. Opinion, 354 F. Supp. 2d at 114 (“fees charged by a municipality need to be related to the
degree of actual use of the public rights-of way” to constitute fair and reasonable compensation under Section
253(c)); New Jersey Payphone Ass’n, Inc. v. Town of West New York, 130 F. Supp. 2d 631, 638 (D.N.J. 2001), aff’d
299 F. 3d 235 (3d Cir. 2002) (New Jersey Payphone) (“Plainly, a fee that does more than make a municipality whole
is not compensatory in the literal sense, and risks becoming an economic barrier to entry.”)

213 BDAC Regulatory Barriers Report, Appendix C, p. 3 (a “[ROW] burden-oriented [fee] standard is flexible
enough to suit varied localities and network architectures, would ensure that fees are not providing additional
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particular, that Section 253(c)’s language must be read as permitting localities latitude to charge any fee
at all?'* or a “market-based rent.”?!> Many of these arguments seem to suggest that Section 253 or 332
have not previously been read to impose limits on fees, but as noted above courts have long read these
provisions as imposing such limits. Still others argue that limiting the fees state and local governments
may charge amounts to requiring taxpayers to subsidize private companies’ use of public resources.?!¢
We find little support in the record, legislative history, or case law for that position.?!” Indeed, our

(Continued from previous page)
revenues for other localities purposes unrelated to providing and maintaining the ROW, and would provide some
basis to challenge fees that, on their face, are so high as to suggest their sole intent is to maximize revenue.”)

214 See, e.g., Baltimore Comments at 15-16 (noting that local governments traditionally impose fees based on rent,
and other ROW users pay market-based fees and arguing that citizens should not have to “subsidize” wireless
deployments); Bellevue et al. Reply at 12-13 (stating that “the FCC should compensate municipalities at fair market
value because any physical invasion is a taking under the Fifth Amendment, and just compensation is “typically”
calculated using fair market value.”); NLC Comments at 5 (“local governments, like private landlords, are entitled to
collect rent for the use of their property and have a duty to their residents to assess appropriate compensation. This
does not necessarily translate to restricting this compensation to just the cost of managing the asset—just as private
property varies in value, so does municipal property.”); Smart Communities Reply at 7-10 (stating that “fair and
reasonable compensation (i.e., fair market value) is not, as some commenters contend, measured by the regulatory
cost for use of a ROW or other property; rather it is measured by what it would cost the user of the ROW to
purchase rights form a local property owner.”).

215 Draft BDAC Rates and Fees Report, p. 10 (listing “Local Government Perspectives”).

216 See, e.g., NLC Comments, Statement of the Hon. Gary Resnick, Mayor, Wilton Manors, FL Comments at 6-7
(“preemption of local fees or rent for use of government-owned light and traffic poles, or fees for use of the right-of-
way amounts to a taxpayer subsidy of wireless providers and wireless infrastructure companies. There is no
corresponding benefit for such taxpayers such as requiring the broadband industry to reduce consumer rates or offer
advanced services to all communities within a certain time frame.”); Letter from Rondella M. Hawkins, Officer,
City of Austin—Telecommunications & Regulatory Affairs, to Marlene Dortch, Secretary, FCC, WT Docket No.
17-79 (filed Aug. 7,2018) at 1. These commenters do not explain why allowing recovery of a reasonable
approximation of the state or locality’s objectively reasonable costs would involve a taxpayer subsidy of service
providers, and we are not persuaded that our interpretation would create a subsidy.

217 As discussed more fully above, Congress intended through Section 253 to preempt state and local governments
from imposing barriers in the form of excessive fees, while also preserving state and local authority to protect
specified interests through competitively neutral regulation consistent with the Act. Our interpretation of Section
253(c) is consistent with Congress’s objectives. Our interpretation of “fair and reasonable compensation” in Section
253(c) is also consistent with prior Commission action limiting fees, and easing access, to other critical
communications infrastructure. For example, in implementing the requirement in the Pole Attachment Act that
utilities charge “just and reasonable” rates, the Commission adopted rules limiting the rates utilities can impose on
cable companies for pole attachments. Based on the costs associated with building and operation of poles, the rates
the Commission adopted were upheld by the Supreme Court, which found that the rates imposed were permissible
and not “confiscatory” because they “provid[ed] for the recovery of fully allocated cost, including the actual cost of
capital.” See FCC v. Florida Power Corp., 480 U.S. 245, 254 (1987). Here, based on the specific language in the
separate provision of Section 253, we interpret the “effective prohibition” language, as applied to small cells, to
permit state and local governments to recover only “fair and reasonable compensation” for their maintenance of
ROW and government-owned structures within ROW used to host Small Wireless Facilities. Relatedly, Smart
Communities errs in arguing that the Commission’s Order “provides localities 60 days to provide access and sets the
rate for access,” making it a “classic taking.” Smart Communities Sept. 19, 2018 Ex Parte Letter at 25. To the
contrary, the Commission has not given providers any right to compel access to any particular state or local
property. Cf. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982). There may well be legitimate
reasons for states and localities to deny particular placement applications, and adjudication of whether such
decisions amount to an effective prohibition must be resolved on a case-by-case basis. In this regard, we note that
the record in this proceeding reflects that the vast majority of local jurisdictions voluntarily accept placement of
wireless, utility, and other facilities in their rights-of-way. And in any event, cost-based recovery of the type we
provide here has been approved as just compensation for takings purposes in the context of such facilities. See
Alabama Power Co. v. FCC, 311 F.3d 1357, 1368, 1370-71 (11th Cir. 2002). See also United States v. 564.54 Acres
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approach to compensation ensures that cities are not going into the red to support or subsidize the
deployment of wireless infrastructure.

74. The existence of Section 253(c) makes clear that Congress anticipated that “effective
prohibitions” could result from state or local government fees, and intended through that clause to provide
protections in that respect, as discussed in greater detail herein.?!® Against that backdrop, we find it
unlikely that Congress would have left providers entirely at the mercy of effectively unconstrained
requirements of state or local governments.?!® Our interpretation of Section 253(c), in fact, is consistent
with the views of many municipal commenters, at least with respect to one-time permit or application
fees, and the members of the BDAC Ad Hoc Committee on Rates and Fees, who unanimously concurred
that one-time fees for municipal applications and permits, such as an electrical inspection or a building
permit, should be based on the cost to the government of processing that application.??° The Ad Hoc
Committee noted that “[the] cost-based fee structure [for one-time fees] unanimously approved by the
committee accommodates the different siting related costs that different localities may incur to review and
process permit applications, while precluding excessive fees that impede deployment.??! We find that the
same reasoning should apply to other state and local government fees such as ROW access fees or fees for
the use of government property within the ROW.?22

75. We recognize that state and local governments incur a variety of direct and actual costs in
connection with Small Wireless Facilities, such as the cost for staff to review the provider’s siting
application, costs associated with a provider’s use of the ROW, and costs associated with maintaining the
ROW itself or structures within the ROW to which Small Wireless Facilities are attached.??> We also
recognize that direct and actual costs may vary by location, scope, and extent of providers’ planned
deployments, such that different localities will have different fees under the interpretation set forth in this
Declaratory Ruling.

(Continued from previous page)
of Land, 441 U.S. 506, 513 (1979) (recognizing that alternative measure of compensation might be appropriate
“with respect to public facilities such as roads or sewers”).

218 See supra Parts IILA, B.

219 See, e.g., City of White Plains, 305 F.3d at 78-79; Guayanilla District Ct. Opinion, 354 F. Supp. 2d at 114. We
disagree with arguments that competition between municipalities, or competition from adjacent private landowners,
would be sufficient to ensure reasonable pricing in the ROW. See e.g., Smart Communities Comments, Exh. 2, The
Economics of Government Right of Way Fees, Declaration of Kevin Cahill, Ph.D at para. 15. We find this
argument unpersuasive in view of the record evidence in this proceeding showing significant fees imposed on
providers in localities across the country. See, e.g., AT&T Comments at 18; Verizon Comments at 6-7; see also
BDAC Regulatory Barriers Report, Appendix. C, p. 2.

220 See, e.g., Smart Communities Comments Cahill 2A at 2-3 (noting that ““...a common model is to charge a fee that
covers the costs that a municipality incurs in conducting the inspections and proceedings required to allow entry,
fees that cover ongoing costs associated with inspection or expansion of facilities ...”"); Colorado Comm. and Utility
All et al. Comments at 19 (noting that “application fees are based upon recovery of costs incurred by localities.”);
Draft BDAC Rates and Fees Report, p. 15-16.

221 See also Draft BDAC Rates and Fees Report, p. 15-16. Although the BDAC Ad Hoc Rates and Fees Committee
and municipal commenters only support a cost-based approach for one-time fees, we find no reason not to extend
the same reasoning to ROW access fees or fees for the use of government property within the ROW, when all three
types of fees are a legal requirement imposed by a government and pose an effective prohibition. The BDAC Rates
and Fees Report did not provide a recommendation on fees for ROW access or fees for the use of government
property within the ROW, and we disagree with suggestions that our ruling, which was consistent with the
committee’s recommendation for one-time fees, circumvents the efforts of the Ad Hoc Rates and Fees Committee.
See Georgia Municipal Association Sept. 17, 2018 Ex Parte Letter at 3.

222 See supra para. 50.

223 See, e.g., Colorado Comm. and Utility All. et al. Comments at 18-19 (discussing range of costs that application
fees cover).
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76. Because we interpret fair and reasonable compensation as a reasonable approximation of
costs, we do not suggest that localities must use any specific accounting method to document the costs
they may incur when determining the fees they charge for Small Wireless Facilities within the ROW.
Moreover, in order to simplify compliance, when a locality charges both types of recurring fees identified
above (i.e., for access to the ROW and for use of or attachment to property in the ROW), we see no
reason for concern with how it has allocated costs between those two types of fees. It is sufficient under
the statute that the total of the two recurring fees reflects the total costs involved.??* Fees that cannot
ultimately be shown by a state or locality to be a reasonable approximation of its costs, such as high fees
designed to subsidize local government costs in another geographic area or accomplish some public
policy objective beyond the providers’ use of the ROW, are not “fair and reasonable compensation...for
use of the public rights-of-way”” under Section 253(c).?>> Likewise, we agree with both industry and
municipal commenters that excessive and arbitrary consulting fees or other costs should not be
recoverable as “fair and reasonable compensation,”??¢ because they are not a function of the provider’s
“use” of the public ROW.

77. In addition to requiring that compensation be “fair and reasonable,” Section 253(c)
requires that it be “competitively neutral and nondiscriminatory.” The Commission has previously
interpreted this language to prohibit states and localities from charging fees on new entrants and not on
incumbents.??” Courts have similarly found that states and localities may not impose a range of fees on
one provider but not on another??® and even some municipal commenters acknowledge that governments
should not discriminate as to the fees charged to different providers.??* The record reflects continuing
concerns from providers, however, that they face discriminatory charges.?3° We reiterate the
Commission’s previous determination that state and local governments may not impose fees on some
providers that they do not impose on others. We would also be concerned about fees, whether one-time
or recurring, related to Small Wireless Facilities, that exceed the fees for other wireless
telecommunications infrastructure in similar situations, and to the extent that different fees are charged

224 See supra note 71 (identifying three categories of fees charged by states and localities).

22547 U.S.C. § 253(c) (emphasis added). Our interpretation is consistent with court decisions interpreting the “fair
and reasonable” compensation language as requiring fees charged by municipalities relate to the degree of actual use
of a public ROW. See, e.g, Puerto Rico Tel. Co. v. Municipality of Guayanilla, 283 F. Supp. 2d 534, 543-44 (D.P.R.
2003); see also Municipality of Guayanilla, 450 F.3d at 21-24; City of Maryland Heights, 256 F. Supp. 2d at 984.

226 See Letter from Ashton J. Hayward III, Mayor, Pensacola, FL to the Hon. Brendan Carr, Commissioner, WT
Docket No. 17-79 at 1 (filed June 8, 2018); see also, Illinois Municipal League Comments at 2 (noting that proposed
small cell legislation in Illinois allows municipalities to recover “reasonable costs incurred by the municipality in
reviewing the application.”).

221 TCI Cablevision of Oakland County, 12 FCC Red. at 21443, para. 108 (1997).
228 City of White Plains, 305 F.3d 80.

229 City of Baltimore Reply at 15 (“The City does agree that rates to access the right of way by similar entities must
be nondiscriminatory.”). Other commenters argue that nothing in Section 253 can apply to property in the ROW.
City of San Francisco Reply at 2-3, 19 (denying that San Francisco is discriminatory to different providers but also
asserting that “[1Jocal government fees for use of their poles are simply beyond the purview of section 253(c)”).

230 See, e.g., CFP Comments at 31-33 (noting that the City of Baltimore charges incumbent Verizon “less than $.07
per linear foot for the space that it leases in the public right-of-way” while it charges other providers “$3.33 per
linear foot to lease space in the City's conduit). Some municipal commenters argue that wireless infrastructure
occupies more space in the ROW. See Smart Communities Reply Comments at 82 (“wireless providers are placing
many of those permanent facilities in the public rights-of-way, in ways that require much larger deployments. It is
not discrimination to treat such different facilities differently, and to focus on their impacts”). We recognize that
different uses of the ROW may warrant charging different fees, and we only find fees to be discriminatory and not
competitively neutral when different amounts are charged for similar uses of the ROW.
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for similar use of the public ROW.23!

78. Fee Levels Likely to Comply with Section 253. Our interpretation of Section 253(a) and
“fair and reasonable compensation” under Section 253(c) provides guidance for local and state fees
charged with respect to one-time fees generally, and recurring fees for deployments in the ROW.
Following suggestions for the Commission to “establish a presumptively reasonable ‘safe harbor’ for
certain ROW and use fees,”?3? and to facilitate the deployment of specific types of infrastructure critical
to the rollout of 5G in coming years, we identify in this section three particular types of fee scenarios and
supply specific guidance on amounts that presumptively are not prohibited by Section 253. Informed by
our review of information from a range of sources, we conclude that fees at or below these amounts
presumptively do not constitute an effective prohibition under Section 253(a) or Section 332(c)(7), and
are presumed to be “fair and reasonable compensation” under Section 253(c).

79. Based on our review of the Commission’s pole attachment rate formula, which would
require fees below the levels described in this paragraph, as well as small cell legislation in twenty states,
local legislation from certain municipalities in states that have not passed small cell legislation, and
comments in the record, we presume that the following fees would not be prohibited by Section 253 or
Section 332(c)(7): (a) $500 for non-recurring fees, including a single up-front application that includes up
to five Small Wireless Facilities, with an additional $100 for each Small Wireless Facility beyond five, or
$1,000 for non-recurring fees for a new pole (i.e., not a collocation) intended to support one or more
Small Wireless Facilities; and (b) $270 per Small Wireless Facility per year for all recurring fees,
including any possible ROW access fee or fee for attachment to municipally-owned structures in the
ROW.233

80. By presuming that fees at or below the levels above comply with Section 253, we assume

231 Our interpretation is consistent with principles described by the BDAC’s Ad Hoc Committee on Rates and Fees.
Draft BDAC Rates and Fees Report at 5 (Jul. 24, 2018) (listing “neutral treatment and access of all technologies and
communication providers based upon extent/nature of ROW use” as principle to guide evaluation of rates and fees).

232 BDAC Regulatory Barriers Report, Appendix C, p. 3.

233 These presumptive fee limits are based on a number of different sources of data. Many different state small cell
bills, in particular, adopt similar fee limits despite their diversity of population densities and costs of living, and we
expect that these presumptive fee limits will allow for recovery in excess of costs in many cases. 47 CFR § 1.1409;
National Conference of State Legislatures, Mobile 5G and Small Cell Legislation, (May 7, 2018),
http://www.ncsl.org/research/telecommunications-and-information-technology/mobile-5g-and-small-cell-
legislation.aspx (providing description of state small cell legislation); Little Rock, Ark. Ordinance No. 21,423 (June
6,2017); NCTA August 20, 2018 Ex Parte Letter, Attachment; see also H.R. 2365, 2018 Leg. 2d Reg. Sess. (Ariz.
2018) ($100 per facility for first 5 small cells in application; $50 annual utility attachment rate, $50 ROW access
fee); H.R. 189 149" Gen. Assemb. Reg. Sess. (Del. 2017) ($100 per small wireless facility on application; fees not
to exceed actual, direct and reasonable cost); S. 21320% Gen. Assemb. Reg. Sess. (Ind. 2017) ($100 per small
wireless facility); H.R. 1991, 99t Gen. Assemb. 2" Reg. Sess. (Missouri, 2018) ($100 for each facility collocated on
authority pole; $150 annual fee per pole); H.R. 38 2018 Leg. Assemb. 2d Reg. Sess. (N.M. 2018) ($100 for each of
first 5 small facilities in an application; $20 per pole annually; $250 per facility annually for access to ROW); S.
189, 2018 Leg. Gen. Sess. (Utah 2018) ($100 per facility to collocate on existing or replacement utility pole; $250
annual ROW fee per facility for certain attachments). See also Letter from Kara R. Graves, Director, Regulatory
Affairs, CTIA, and D. Zachary Champ, Director, Government Affairs, WIA to Marlene Dortch, Secretary, FCC, WT
Docket No. 17-79 (filed Aug. 10, 2018) Attach. (listing fees in twenty state small cell legislations) (CTIA/WIA Aug.
10, 2018 Ex Parte Letter); Letter from Scott K. Bergmann, Sen. Vice President, Regulatory Affairs, CTIA to
Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 (filed Sept. 4, 2018) at 3, Attach. (analyzing average and
median recurring fee levels permitted under state legislation). These examples suggest that the fee levels we discuss
above may be higher than what many states already allow and further support our finding that there should be only
very limited circumstances in which localities can charge higher fees consistent with the requirements of Section
253. We recognize that certain fees in a minority of state small cell bills are above the levels we presume to be
allowed under Section 253. Any party may still charge fees above the levels we identify by demonstrating that the
fee is a reasonable approximation of cost that itself is objectively reasonable.
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that there would be almost no litigation by providers over fees set at or below these levels. Likewise, our
review of the record, including the many state small cell bills passed to date, indicate that there should be
only very limited circumstances in which localities can charge higher fees consistent with the
requirements of Section 253. In those limited circumstances, a locality could prevail in charging fees that
are above this level by showing that such fees nonetheless comply with the limits imposed by Section
253—that is, that they are (1) a reasonable approximation of costs, (2) those costs themselves are
reasonable, and (3) are non-discriminatory.?* Allowing localities to charge fees above these levels upon
this showing recognizes local variances in costs.?3

C. Other State and Local Requirements that Govern Small Facilities Deployment

81. There are also other types of state and local land-use or zoning requirements that may
restrict Small Wireless Facility deployments to the degree that they have the effect of prohibiting service
in violation of Sections 253 and 332. In this section, we discuss how those statutory provisions apply to
requirements outside the fee context, both generally and with a particular focus on aesthetic and
undergrounding requirements.

82. As discussed above, a state or local legal requirement constitutes an effective prohibition
if it “materially limits or inhibits the ability of any competitor or potential competitor to compete in a fair
and balanced legal and regulatory environment.”?¢ Qur interpretation of that standard, as set forth above,
applies equally to fees and to non-fee legal requirements. And as with fees, Section 253 contains certain
safe harbors that permit some legal requirements that might otherwise be preempted by Section 253(a).
Section 253(b) saves state “requirements necessary to preserve and advance universal service, protect the
public safety and welfare, ensure the continued quality of telecommunications services, and safeguard the
rights of consumers.?’” And Section 253(c) preserves state and local authority to manage the public
rights-of-way.?3

83. Given the wide variety of possible legal requirements, we do not attempt here to
determine which of every possible non-fee legal requirements are preempted for having the effect of
prohibiting service, although our discussion of fees above should prove instructive in evaluating specific
requirements. Instead, we focus on some specific types of requirements raised in the record and provide
guidance on when those particular types of requirements are preempted by the statute.

84. Aesthetics. The Wireless Infrastructure NPRM/NOI sought comment on whether
deployment restrictions based on aesthetic or similar factors are widespread and, if so, how Sections 253
and 332(c)(7) should be applied to them.?* Parties describe a wide range of such requirements that
allegedly restrict deployment of Small Wireless Facilities. For example, many providers criticize

234 Several state and local commenters express concern about the presumptively reasonable fee levels we establish,
including concerns about the effect of the fee levels on existing fee-related provisions included in state and local
legislation. See e.g., Letter from Kent Scarlett, Exec. Director, Ohio Municipal League to Marlene H. Dortch,
Secretary, FCC at 1 (filed Sept. 18, 2018); Letter from Liz Kniss, Mayor, City of Palo Alto to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79, WC Docket No. 17-84 at 1 (filed Sept. 17, 2018). As stated above, while
the fee levels we establish reflect our presumption regarding the level of fees that would be permissible under
Section 253 and 332(c)(7), state or local fees that exceed these levels may be permissible if the fees are based on a
reasonable approximation of costs and the costs themselves are objectively reasonable.

235 We emphasize that localities may charge fees to recover their objectively reasonable costs and thus reject
arguments that our approach requires localities to bear the costs of small cell deployment or applies a one-size-fits-
all standard. See, e,g., Letter from Mike Posey, Mayor, City of Huntington Beach, to Marlene Dortch, Secretary,
FCC, WT Docket No. 17-79, at 1-2 (filed Sept.11, 2018) (Mike Posey Sept. 11, 2018 Ex Parte Letter).

236 California Payphone, 12 FCC Red at 14206, para. 31; see supra paras. 34-42.

3747 U.S.C. § 253(b).

23847 U.S.C. § 253(c).

239 Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3362-66, paras. 90-92, 95, 97-99.
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burdensome requirements to deploy facilities using “stealth” designs or other means of camouflage,?*? as
well as unduly stringent mandates regarding the size of equipment, colors of paint, and other details.?*!
Providers also assert that the procedures some localities use to evaluate the appearance of proposed
facilities and to decide whether they comply with applicable land-use requirements are overly restrictive.
242 Many providers are particularly critical of the use of unduly vague or subjective criteria that may
apply inconsistently to different providers or are only fully revealed after application, making it
impossible for providers to take these requirements into account in their planning and adding to the time
necessary to deploy facilities.?** At the same time, we have heard concerns in the record about carriers
deploying unsightly facilities that are significantly out of step with similar, surrounding deployments.

85. State and local governments add that many of their aesthetic restrictions are justified by
factors that the providers fail to mention. They assert that their zoning requirements and their review and
enforcement procedures are properly designed to, among other things, (1) ensure that the design,
appearance, and other features of buildings and structures are compatible with nearby land uses; (2)
manage ROW so as to ensure traffic safety and coordinate various uses; and (3) protect the integrity of

240 See, e.g., CCIA Comments at 14-15 (discussing regulations enacted by Village of Skokie, Illinois); WIA Reply
Comments (WT Docket No. 16-421) at 9-10 (discussing restrictions imposed by Town of Hempstead, New York);
see also AT&T Comments at 14-17; PTA-FLA Comments at 19; Verizon Comments at 19-20; AT&T Aug. 6, 2018
ex parte at 3.

241 See, e.g., CCIA Comments at 13-14 (describing regulations established by Skokie, Illinois that prescribe in detail
the permissible colors of paint and their potential for reflecting light); AT&T Aug. 6, 2018 ex parte at 3 (“Some
municipalities require carriers to paint small cell cabinets a particular color when like requirements were not
imposed on similar equipment placed in the ROW by electric incumbents, competitive telephone companies, or
cable companies,” and asserts that it often “is highly burdensome to maintain non-factory paint schemes over years
or decades, including changes to the municipal paint scheme,” due to “technical constraints as well such as
manufacture warranty or operating parameters, such as heat dissipation, corrosion resistance, that are inconsistent
with changes in color, or finish.”); AT&T Comments at 16-17 (contending that some localities “allow for a single
size and configuration for small cell equipment while requiring case-by-case approval of any non-conforming
equipment, even if smaller and upgraded in design and performance,” and thus effectively compel “providers [to]
incur the added expense of conforming their equipment designs to the approved size and configuration, even if
newer equipment is smaller, to avoid the delays associated with the approval of an alternative equipment design and
the risk of rejection of that design.”); id. at 17 (some local governments “prohibit the placement of wireless facilities
in and around historic properties and districts, regardless of the size of the equipment or the presence of existing
more visually intrusive construction near the property or district”).

242 See, e.g., Crown Castle Comments at 14-15 (criticizing San Francisco’s aesthetic review procedures that
discriminate against providers and criteria and referring to extended litigation); CTIA Reply Comments at 17 (“San
Francisco imposes discretionary aesthetic review for wireless ROW facilities.”); T-Mobile Comments at 40; but see
San Francisco Comments at 3-7 (describing aesthetic review procedures). See also AT&T Comments at 13-17;
Extenet Comments at 37; CTIA Comments at 21-22; Sprint Comments at 38-40; T-Mobile Comments at 8-12;
Verizon Comments at 5-8.

243 See, e.g., AT&T Comments at 13-17; Sprint Comments at 38-40; T-Mobile Comments at 8-12; Verizon
Comments at 5-8. WIA cites allegations that an unnamed city in California recently declined to support approval of
a proposed small wireless installation, claiming that the installations do not meet “Planning and Zoning Protected
Location Compatibility Standards,” even though the same equipment has been deployed elsewhere in the city
dozens of times, and even though the “Protected Location” standards should not apply because the proposals are not
on “protected view” streets). WIA Reply Comments, WT Docket No. 16-421 at 9-10; id. at 8 (noting that one city
changed its aesthetic standards after a proposal was filed); AT&T Comments at 17 (noting that a design approval
took over a year); Virginia Joint Commenters, WT Docket No. 16-421 (state law providing discretion for zoning
authority to deny application because of “aesthetics” concerns without additional guidance); Extenet Reply
Comments at 13 (noting that some “local governments impose aesthetic requirements based entirely on subjective
considerations that effectively give local governments latitude to block a deployment for virtually any aesthetically-
based reason”)
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their historic, cultural, and scenic resources and their citizens’ quality of life.?4

86. Given these differing perspectives and the significant impact of aesthetic requirements on
the ability to deploy infrastructure and provide service, we provide guidance on whether and in what
circumstances aesthetic requirements violate the Act. This will help localities develop and implement
lawful rules, enable providers to comply with these requirements, and facilitate the resolution of disputes.
We conclude that aesthetics requirements are not preempted if they are (1) reasonable, (2) no more
burdensome than those applied to other types of infrastructure deployments, and (3) objective and
published in advance.

87. Like fees, compliance with aesthetic requirements imposes costs on providers, and the
impact on their ability to provide service is just the same as the impact of fees. We therefore draw on our
analysis of fees to address aesthetic requirements. We have explained above that fees that merely require
providers to bear the direct and reasonable costs that their deployments impose on states and localities
should not be viewed as having the effect of prohibiting service and are permissible.?*> Analogously,
aesthetic requirements that are reasonable in that they are technically feasible and reasonably directed to
avoiding or remedying the intangible public harm of unsightly or out-of-character deployments are also
permissible. In assessing whether this standard has been met, aesthetic requirements that are more
burdensome than those the state or locality applies to similar infrastructure deployments are not
permissible, because such discriminatory application evidences that the requirements are not, in fact,
reasonable and directed at remedying the impact of the wireless infrastructure deployment. For example,
a minimum spacing requirement that has the effect of materially inhibiting wireless service would be
considered an effective prohibition of service.

88. Finally, in order to establish that they are reasonable and reasonably directed to avoiding
aesthetic harms, aesthetic requirements must be objective—i.e., they must incorporate clearly-defined and
ascertainable standards, applied in a principled manner—and must be published in advance.?*® “Secret”
rules that require applicants to guess at what types of deployments will pass aesthetic muster substantially
increase providers’ costs without providing any public benefit or addressing any public harm. Providers
cannot design or implement rational plans for deploying Small Wireless Facilities if they cannot predict in
advance what aesthetic requirements they will be obligated to satisfy to obtain permission to deploy a
facility at any given site.?*’

244 See, e.g., NLC Comments, WT Docket No. 16-421 at 8-10; Smart Communities Comments, WT Docket No. 16-
421 at 35-36; New York City Comments at 10-15; New Orleans Comments at 1-2, 5-8; San Francisco Comments at
3-12; CCUA Reply Comments at 5; Irvine (CA) Comments at 2; Oakland County (MI) Comments at 3-5; Florida
Coalition of Local Gov’ts Reply Comments at 6-12 (justifications for undergrounding requirements); id. at 16-421
(justifications for municipal historic-preservation requirements); id. at 22-16 (justifications for aesthetics and design
requirements).

245 See supra paras. 55-56.

246 Our decision to adopt this objective requirement is supported by the fact that many states have recently adopted
limits on their localities’ aesthetic requirements that employ the term “objective.” See, e.g., Letter from Scott
Bergmann, Senior Vice President, Regulatory Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, WT Docket
No. 17-79 at 8 (filed Sept. 19, 2018) (noting requirements enacted in the states of Arizona, Delaware, Missouri,
North Carolina, Ohio, and Oklahoma, that local siting requirements for small wireless facilities be “objective”); see
also Letter from Kara R. Graves, Director, Regulatory Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, WT
Docket No. 17-79 at 8 (filed Sept. 4, 2018)

247 Some local governments argue that, because different aesthetic concerns may apply to different neighborhoods,
particularly those considered historic districts, it is not feasible for them to publish local aesthetic requirements in
advance. See, e.g., Letter from Mark J. Schwartz, County Manager, Arlington County, VA, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79, at 2 (Sept. 18, 2018) (Arlington County Sept. 18 Ex Parte Letter); Letter
from Allison Silberberg, Mayor, City of Alexandria, VA, to Marlene H. Dortch, Secretary, FCC, WT Docket No.
17-79, at 2 (Sept. 18, 2018). We believe this concern is unfounded. As noted above, the fact that our approach here
(including the publication requirement) is consistent with that already enacted in many state-level small cell bills
supports the feasibility of our decision. Moreover, the aesthetic requirements to be published in advance need not
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89. We appreciate that at least some localities will require some time to establish and publish
aesthetics standards that are consistent with this Declaratory Ruling. Based on our review and evaluation
of commenters’ concerns, we anticipate that such publication should take no longer than 180 days after
publication of this decision in the Federal Register.

90. Undergrounding Requirements. We understand that some local jurisdictions have
adopted undergrounding provisions that require infrastructure to be deployed below ground based, at least
in some circumstances, on the locality’s aesthetic concerns. A number of providers have complained that
these types of requirements amount to an effective prohibition. 2*® In addressing this issue, we first
reiterate that, while undergrounding requirements may well be permissible under state law as a general
matter, any local authority to impose undergrounding requirements under state law does not remove such
requirements from the provisions of Section 253. In this regard, we believe that a requirement that a//
wireless facilities be deployed underground would amount to an effective prohibition given the
propagation characteristics of wireless signals. In this sense, we agree with the U.S. Court of Appeals for
the Ninth Circuit when it observed that, “[i]f an ordinance required, for instance, that all facilities be
underground and the plaintiff introduced evidence that, to operate, wireless facilities must be above
ground, the ordinance would effectively prohibit it from providing services.”?** Further, a requirement
that materially inhibits wireless service, even if it does not go so far as requiring that all wireless facilities
be deployed underground, also would be considered an effective prohibition of service. Thus, the same
criteria discussed above in the context of aesthetics generally would apply to state or local
undergrounding requirements.

91. Minimum Spacing Requirements. Some parties complain of municipal requirements
regarding the spacing of wireless installations—i.e., mandating that facilities be sited at least 100, 500, or
1,000 feet, or some other minimum distance, away from other facilities, ostensibly to avoid excessive
overhead “clutter” that would be visible from public areas.?® We acknowledge that while some such
requirements may violate 253(a), others may be reasonable aesthetic requirements.?! For example, under
the principle that any such requirements be reasonable and publicly available in advance, it is difficult to
envision any circumstances in which a municipality could reasonably promulgate a new minimum
spacing requirement that, in effect, prevents a provider from replacing its preexisting facilities or
collocating new equipment on a structure already in use. Such a rule change with retroactive effect would

(Continued from previous page)
prescribe in detail every specification to be mandated for each type of structure in each individual neighborhood.
Localities need only set forth the objective standards and criteria that will be applied in a principled manner at a
sufficiently clear level of detail as to enable providers to design and propose their deployments in a manner that
complies with those standards.

248 See, e.g., AT&T Comments at 14-15; Crown Castle Comments at 54-56; T-Mobile Comments at 38; Verizon
Comments at 6-8; WIA Comments at 56; CTIA Reply at 16. But see Chicago Comments at 15; City of Claremont
(CA) Comments at 1; City of Kenmore (WA) Comments at 1; City of Mukilteo (WA) Comments at 2; Florida
Coalition of Local Gov’ts Comments at 6-12; Smart Communities Comments at 74.

249 County of San Diego, 543 F.3d at 580, accord, BDAC Model Municipal Code at 13, § 2.3.e (providing for
municipal zoning authority to allow providers to deploy small wireless facilities on existing vertical structures where
available in neighborhoods with undergrounding requirements, or if no technically feasible structures exist, to place
vertical structures commensurate with other structures in the area).

250 See, e.g., Verizon Comments at 8 (describing requirements imposed by Buffalo Grove, Illinois); CCIA
Comments at 14-15 (“These restrictions stifle technological innovation and unnecessarily burden the ability of a
provider to use the best available technological to serve a particular area. For example, 5G technology will require
higher band spectrum for greater network capacity, yet some millimeter wave spectrum simply cannot propagate
long distances over a few thousand feet—Iet alone a few hundred. Therefore, a local requirement of, for example, a
thousand-foot minimum separation distance between small cells would unnecessarily forestall any network provider
seeking to use higher band spectrum with greater capacity when that provider needs to boost coverage in a specific
area of a few hundred feet.”). See also AT&T Comments at 15; CTIA Reply at 17.

25147U.S.C. § 253(a).
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almost certainly have the effect of prohibiting service under the standards we articulate here. Therefore,
such requirements should be evaluated under the same standards for aesthetic requirements as those
discussed above.?

D. States and Localities Act in Their Regulatory Capacities When Authorizing and
Setting Terms for Wireless Infrastructure Deployment in Public Rights of Way

92. We confirm that our interpretations today extend to state and local governments’ terms
for access to public ROW that they own or control, including areas on, below, or above public roadways,
highways, streets, sidewalks, or similar property, as well as their terms for use of or attachment to
government-owned property within such ROW, such as new, existing and replacement light poles, traffic
lights, utility poles, and similar property suitable for hosting Small Wireless Facilities.?>* As explained
below, for two alternative and independent reasons, we disagree with state and local government
commenters who assert that, in providing or denying access to government-owned structures, these
governmental entities function solely as “market participants” whose rights cannot be subject to federal
preemption under Section 253(a) or Section 332(c)(7).%*

93. First, this effort to differentiate between such governmental entities’ “regulatory” and
“proprietary” capacities in order to insulate the latter from preemption ignores a fundamental feature of
the market participant doctrine.?>> As the Ninth Circuit has observed, at its core, this doctrine is “a

252 Another type of restriction that imposes substantial burdens on providers, but does not meaningfully advance any
recognized public-interest objective, is an explicit or implicit guid pro quo in which a municipality makes clear that
it will approve a proposed deployment only on condition that the provider supply an “in-kind” service or benefit to
the municipality, such as installing a communications network dedicated to the municipality’s exclusive use. See,
e.g., Comcast Comments at 9-10 Verizon Comments at 7, Crown Castle Comments at 55-56. Such requirements
impose costs, but rarely, if ever, yield benefits directly related to the deployment. Additionally, where such
restrictions are not cost-based, they inherently have “the effect of prohibiting” service, and thus are preempted by
Section 253(a). See also BDAC Regulatory Barriers Report, Appendix E at 1 (describing “conditions imposed that
are unrelated to the project for which they were seeking ROW access” as “inordinately burdensome”); BDAC
Model Municipal Code at 19, § 2.5a.(v)(F) (providing that municipal zoning authority “may not require an
Applicant to perform services . . . or in-kind contributions [unrelated] to the Communications Facility or Support
Structure for which approval is sought”).

253 See supra paras. 50-91. Some have argued that Section 224 of the Communications Act’s exception of state-
owned and cooperative-owned utilities from the definition of “utility,” “[a]s used in this section,” suggests that
Congress did not intend for any other portion of the Act to apply to poles or other facilities owned by such entities.
City of Mukilteo, et. al. Ex Parte Comments on the Draft Declaratory Ruling and Third Report and Order, WT
Docket No. 17-79, at 1 (filed Sept. 18, 2018); Letter from James Bradford Ramsay, General Counsel, NARUC to
Marlene H. Dortch, Secretary, FCC, WT Docket 17-79 at 7 (filed Sept. 19, 2018). We see no basis for such a
reading. Nothing in Section 253 suggests such a limited reading, nor does Section 224 indicate that other provisions
of the Act do not apply. We conclude that our interpretation of effective prohibition extends to fees for all
government-owned property in the ROW, including utility poles. Compare 47 U.S.C. § 224 with 47 U.S.C. § 253.
We are not addressing here how our interpretations apply to access or attachments to government-owned property
located outside the public ROW.

254 See, e.g., AASHTO Comments, Att. 1 (Del. DOT Comments) at 3-5; New York City Comments at 2-8; San
Antonio et al. Comments at 14-15; Smart Communities Comments at 62-66; San Francisco Comments at 28-30;
League of Arizona Cities et al. Comments, WT Docket No. 16-421 at 3-9; San Antonio et al. Comments, WT
Docket No. 16-421 at 14-15. See also Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3364-65, para. 96
(seeking comment on this issue).

255 The market participant doctrine establishes that, unless otherwise specified by Congress, federal statutory
provisions may be interpreted as preempting or superseding state and local governments’ activities involving
regulatory or public policy functions, but not their activities as “market participants” to serve their “purely
proprietary interests,” analogous to similar transactions of private parties. Building & Construction Trades Council
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presumption about congressional intent,” which “may have a different scope under different federal
statutes.”>¢ The Supreme Court has likewise made clear that the doctrine is applicable only “[i]n the
absence of any express or implied indication by Congress.”?>’ In contrast, where state action conflicts
with express or implied federal preemption, the market participant doctrine does not apply, whether or not
the state or local government attempts to impose its authority over use of public rights-of-way by permit
or by lease or contract.>® Here, both Sections 253(a) and Section 332(c)(7)(B)(i)(I) expressly address
preemption, and neither carves out an exception for proprietary conduct.?>

94, Specifically, Section 253(a) expressly preempts certain state and local “legal
requirements” and makes no distinction between a state or locality’s regulatory and proprietary conduct.
Indeed, as the Commission has long recognized, Section 253(a)’s sweeping reference to “State [and] local
statute[s] [and] regulation[s]” and “other State [and] local legal requirement[s]” demonstrates Congress’s
intent “to capture a broad range of state and local actions that prohibit or have the effect of prohibiting
entities from providing telecommunications services.”?*® Section 253(b) mentions “requirement[s],” a
phrase that is even broader than that used in Section 253(a) but covers “universal service,” “public safety
and welfare,” “continued quality of telecommunications,” and “safeguard[s for the] rights of consumers.”
The subsection does not recognize a distinction between regulatory and proprietary. Section 253(c),
which expressly insulates from preemption certain state and local government activities, refers in relevant
part to “manag[ing] the public rights-of-way” and “requir[ing] fair and reasonable compensation,” while
eliding any distinction between regulatory and proprietary action in either context. The Commission has
previously observed that Section 253(c) “makes explicit a local government’s continuing authority to
issue construction permits regulating how and when construction is conducted on roads and other public

(Continued from previous page)
v. Associated Builders & Contractors, 507 U.S. 218, 229, 231 (1993) (Boston Harbor); see also Wisconsin Dept. of
Industry, Labor, and Human Relations v. Gould, Inc., 475 U.S. 282, 289 (1986) (Gould).

256 See, e.g., Engine Mfrs. Ass’n v. South Coast Air Quality Mgmt. Distr., 498 F.3d 1031, 1042 (9th Cir. 2007);
Johnson v. Rancho Santiago Comm. College, 623 F.3d 1011, 1022 (9th Cir. 2010).

257 See Boston Harbor, 507 U.S. at 231.
258 See American Trucking Ass’'n v. City of Los Angeles, 569 U.S. 641, 650 (2013) (American Trucking).

259 At a minimum, we conclude that Congress’s language has not unambiguously pointed to such a distinction. See
Letter from Tamara Preiss, Vice President, Federal Regulatory and Legal Affairs, Verizon, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79, at 2 (filed Aug. 23, 2018) (Verizon Aug. 23, 2018 Ex Parte Letter).
Furthermore, we contrast these statutes with those that do not expressly or impliedly preempt proprietary conduct.
Compare, e.g., American Trucking, 569 U.S. 641 (finding that FAA Authorization Act of 1994’s provision that
“State [or local government] may not enact or enforce a law, regulation, or other provision having the force and
effect of law related to a price, route, or service of any motor carrier . . . with respect to the transportation of
property” expressly preempted the terms of a standard-form concession agreement drafted to govern the relationship
between the Port of Los Angeles and any trucking company seeking to operate on the premises), and Gould,

475 U.S. at 289 (finding that NLRA preempted a state law barring state contracts with companies with disfavored
labor practices because the state scheme was inconsistent with the federal scheme), with Boston Harbor, 507 U.S. at
224-32. In Boston Harbor, the Supreme Court observed that the NLRA contained no express preemption provision
or implied preemption scheme and consequently held:

In the absence of any express or implied indication by Congress that a State may not manage its own
property when it pursues its purely proprietary interests, and where analogous private conduct would be
permitted, this Court will not infer such a restriction.

Id. (internal citations omitted).

260 See Minnesota Order, 14 FCC Red at 21707, para. 18. We find these principles to be equally applicable to our
interpretation of the meaning of “regulation[s]” referred to under Section 332(c)(7)(B) insofar as such actions
impermissibly “prohibit or have the effect of prohibiting the provision of personal wireless services.” Supra paras.
34-42.
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rights-of-way.”?®! We conclude here that, as a general matter, “manage[ment]” of the ROW includes any
conduct that bears on access to and use of those ROW, notwithstanding any attempts to characterize such
conduct as proprietary.?%?> This reading, coupled with Section 253(c)’s narrow scope, suggests that
Congress’s omission of a blanket proprietary exception to preemption was intentional, and thus, that such
conduct can be preempted under Section 253(a). We therefore construe Section 253(c)’s requirements,
including the requirement that compensation be “fair and reasonable,” as applying equally to charges
imposed via contracts and other arrangements between a state or local government and a party engaged in
wireless facility deployment.2®3 This interpretation is consistent with Section 253(a)’s reference to “State
or local legal requirement[s],” which the Commission has consistently construed to include such
agreements.?®* In light of the foregoing, whatever the force of the market participant doctrine in other
contexts,?® we believe the language, legislative history, and purpose of Sections 253(a) and (c) are
incompatible with the application of this doctrine in this context. We observe once more that “[o]ur
conclusion that Congress intended this language to be interpreted broadly is reinforced by the scope of
section 253(d),” which “directs the Commission to preempt any statute, regulation, or legal

requirement permitted or imposed by a state or local government if it contravenes sections 253(a) or (b).
A more restrictive interpretation of the term ‘other legal requirements’ easily could permit state and local
restrictions on competition to escape preemption based solely on the way in which [state] action was
structured. We do not believe that Congress intended this result.”26¢

95. Similarly, and as discussed elsewhere,?*” we interpret Section 332(c)(7)(B)(ii)’s
references to “any request[s] for authorization to place, construct, or modify personal wireless service
facilities” broadly, consistent with Congressional intent. As described below, we find that “any” is
unqualifiedly broad, and that “request” encompasses anything required to secure all authorizations
necessary for the deployment of personal wireless services infrastructure. In particular, we find that
Section 332(c)(7) includes authorizations relating to access to a ROW, including but not limited to the

261 See Minnesota Order, 14 FCC Red at 21728-29, para. 60, quoting H. R. Rep. No. 104-204, U.S. Congressional &
Administrative News, March 1996, vol.1, Legislative History section at 41 (1996).

262 Indeed, to permit otherwise could limit the utility of ROW access for telecommunications service providers and
thus conflict with the overarching preemption scheme set up by Section 253(a), for which 253(b) and 253(c) are
exceptions. By construing “manage[ment]” of a ROW to include some proprietary behaviors, we mean to suggest
that conduct taken in a proprietary capacity is likewise subject to 253(c)’s general limitations, including the
requirement that any compensation charged in such capacity be “fair and reasonable.”

263 Cf. Minnesota Order, 14 FCC Red at 21729-30, para. 61-62 (internal citations omitted) (“Moreover, Minnesota
has not shown that the compensation required for access to the right-of-way is ‘fair and reasonable.” The
compensation appears to reflect the value of the exclusivity inherent in the Agreement [which provides the
developer with exclusive physical access, for at least ten years, to longitudinal rights-of-way along Minnesota's
interstate freeway system| rather than fair and reasonable charges for access to the right-of-way. Nor has Minnesota
shown that the Agreement provides for “use of public rights-of-way on a nondiscriminatory basis.””)

264 Cf. Crown Castle June 7, 2018 Ex Parte Letter at 17 n.83 (“Section 253(c), which carves out ROW management,
would hardly be necessary if all ROW decisions were proprietary and shielded from the statute’s sweep.”).

265 We acknowledge that the Commission previously concluded that “Section 6409(a) applies only to State and local
governments acting in their role as land use regulators” and found that “this conclusion is consistent with judicial
decisions holding that Sections 253 and 332(c)(7) of the Communications Act do not preempt ‘non regulatory
decisions[.]”” See 2014 Wireless Infrastructure Order, 29 FCC Rcd at 12964-65, paras. 237-240. To the extent
necessary, we clarify here that the actions and analysis there were limited in scope given the different statutory
scheme and record in that proceeding, which did not, at the time, suggest a need to “further elaborate as to how this
principle should apply to any particular circumstance” (there, in connection with application of Section 6409(a)).
Here, in contrast, as described herein, we find that further elucidation by the Commission is needed.

266 Minnesota Order, 14 FCC Red at 21707, para. 18 (internal citations omitted) (emphasis omitted).

267 See infra Part IV.C.1 (Authorizations Subject to the “Reasonable Period of Time” Provision of Section

332(c)(N(B)(i)).
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“place[ment], construct[ion], or modif]ication]” of facilities on government-owned property, for the
purpose of providing “personal wireless service.” We observe that this result, too, is consistent with
Commission precedent such as the Minnesota Order, which involved a contract that provided exclusive
access to a ROW. As but one example, to have limited that holding to exclude government-owned
property within the ROW even if the carrier needed access to that property would have the effect of
diluting or completely defeating the purpose of Section 332(c)(7).2%8

96. Second, and in the alternative, even if Section 253(a) and Section 332(c)(7) were to
permit leeway for states and localities acting in their proprietary role, the examples in the record would be
excepted because they involve states and localities fulfilling regulatory objectives.?®® In the proprietary
context, “a State acts as a ‘market participant with no interest in setting policy.””?’* We contrast state and
local governments’ purely proprictary actions with states and localities acting with respect to managing or
controlling access to property within public ROW, or to decisions about where facilities that will provide
personal wireless service to the public may be sited. As several commenters point out, courts have
recognized that states and localities “hold the public streets and sidewalks in trust for the public” and
“manage public ROW in their regulatory capacities.””’! These decisions could be based on a number of
regulatory objectives, such as aesthetics or public safety and welfare, some of which, as we note
elsewhere, would fall within the preemption scheme envisioned by Congress. In these situations, the state
or locality’s role seems to us to be indistinguishable from its function and objectives as a regulator.?’> To

268 See also infra para. 134-36 and cases cited therein. Precedent that may appear to reach a different result can be
distinguished in that it resolves disputes arising under Section 332 and/or 253(a) without analyzing the scope of
Section 253(c). Furthermore, those situations did not involve government-owned property or structures within a
public ROW. See, e.g., Sprint Spectrum L.P. v. Mills, 283 F.3d 404, 420-21 (2d Cir. 2002) (declining to find
preemption under Section 332 applicable to terms of a school rooftop lease); Omnipoint Commc ’ns, Inc. v. City of
Huntington Beach, 738 F.3d 192, 195-96, 200-01 (9th Cir. 2013) (declining to find preemption under Section 332
applicable to restrictions on lease of parkland).

269 In this regard, also relevant to our interpretations here is courts’ admonition that government activities that are
characterized as transactions but in reality are “tantamount to regulation” are subject to preemption, Gould, 475 U.S.
at 289, and that government action disguised as private action may not be relied on as a pretext to advance
regulatory objectives. See, e.g., Coastal Communications Service v. City of New York, 658 F. Supp. 2d 425, 441-42
(E.D.N.Y. 2009) (finding that a restriction on advertising on newly-installed payphones was subject to section
253(a) where the advertising was a material factor in the provider’s ability to provide the payphone service itself).

210 See, e.g., Chamber of Commerce of U.S. v. Brown, 554 U.S. 60, 70 (2008).
271 See Verizon Comments at 26-28 & n.85; T-Mobile Comments at 50 & n.210 and cases cited therein.

272 Indeed, the Commission has long recognized that, in enacting Sections 253(c) and 332(c)(7), Congress
affirmatively protected the ability of state and local governments to carry out their responsibilities for maintaining,
managing, and regulating the use of ROW and structures therein for the benefit of the public. TCI Cablevision
Order, 12 FCC Rcd at 21441, para. 103 (1997) (“We recognize that section 253(c) preserves the authority of state
and local governments to manage public rights-of-way. Local governments must be allowed to perform the range of
vital tasks necessary to preserve the physical integrity of streets and highways, to control the orderly flow of
vehicles and pedestrians, to manage gas, water, cable (both electric and cable television), and telephone facilities
that crisscross the streets and public rights-of-way.”); Moratoria Declaratory Ruling, FCC 18-111, para. 142 (same);
Classic Telephone, Inc. Petition for Preemption, Declaratory Ruling, and Injunctive Relief, Memorandum Opinion
and Order, 11 FCC Red 13082, 13103, para. 39 (1996) (same). We find these situations to be distinguishable from
those where a state or locality might be engaged in a discrete, bona fide transaction involving sales or purchases of
services that do not otherwise violate the law or interfere with a preemption scheme. Compare, e.g., Cardinal
Towing & Auto Repair, Inc., v. City of Bedford, 180 F.3d 686, 691, 693-94 (5th Cir. 1999) (declining to find that the
FAA Authorization Act of 1994, as amended by the ICC Termination Act of 1995, preempted an ordinance and
contract specifications that were designed only to procure services that a municipality itself needed, not to regulate
the conduct of others), with NextG Networks of N.Y., Inc. v. City of New York, 2004 WL 2884308 (N.D.N.Y ., Dec.
10, 2004) (crediting allegations that a city’s actions, such as issuing a request for proposal and implementing a
general franchising scheme, were not of a purely proprietary nature, but rather, were taken in pursuit of a regulatory
objective or policy). This action could include, for example, procurement of services for the state or locality, or a
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the extent that there is some distinction, the temptation to blend the two roles for purposes of insulating
conduct from federal preemption cannot be underestimated in light of the overarching statutory objective
that telecommunications service and personal wireless services be deployed without material
impediments.

97. Our interpretation of both provisions finds ample support in the record of this proceeding.
Specifically, commenters explain that public ROW and government-owned structures within such ROW
are frequently relied upon to supply services for the benefit of the public, and are often the best-situated
locations for the deployment of wireless facilities.?”> However, the record is also replete with examples of
states and localities refusing to allow access to such ROW or structures, or imposing onerous terms and
conditions for such access.?’* These examples extend far beyond governments’ treatment of single
structures;?” indeed, in some cases it has been suggested that states or localities are using their
proprietary roles to effectuate a general municipal policy disfavoring wireless deployment in public
ROW.276 We believe that Section 253(c) is properly construed to suggest that Congress did not intend to
permit states and localities to rely on their ownership of property within the ROW as a pretext to advance
regulatory objectives that prohibit or have the effect of prohibiting the provision of covered services, and
thus that such conduct is preempted.?’”” Our interpretations here are intended to facilitate the
implementation of the scheme Congress intended and to provide greater regulatory certainty to states,
municipalities, and regulated parties about what conduct is preempted under Section 253(a). Should
factual questions arise about whether a state or locality is engaged in such behavior, Section 253(d)
affords state and local governments and private parties an avenue for specific preemption challenges.

(Continued from previous page)
contract for employment services between a state or locality and one of its employees. We do not intend to reach
these scenarios with our interpretations today.

273 See, e.g., Verizon Aug. 23, 2018 Ex Parte Letter at 4-5.
274 See supra para. 25.
275 Cf. Sprint Spectrum L.P. v. Mills, 283 F.3d 404.

276 See NextG Networks of N.Y., Inc. v. City of New York, 2004 WL 2884308; Coastal Communications Service v.
City of New York, 658 F. Supp. 2d at 441-42.

277 We contrast this instance to others in which we either declined to act or responded to requests for action with
respect to specific disputes. See, e.g., 2014 Wireless Infrastructure Order, 29 FCC Rcd at 12964-65, paras. 237-
240; Continental Airlines Petition for Declaratory Ruling Regarding the Over-the-Air Reception Devices (OTARD)
Rules, Memorandum Opinion and Order, 21 FCC Red 13201, 13220, para. 43 (2006) (observing, in the context of a
different statutory and regulatory scheme, that “[g]iven that the Commission intended to preempt restrictions
[regarding restrictions on Continental's use of its Wi-Fi antenna] in private lease agreements, however, Massport
would be preempted even if it is acting in a private capacity with regard to its lease agreement with Continental.”);
Sandwich Isles Section 253 Order, 32 FCC Rced at 5883, para. 14 (rejecting argument that argument that Section
253(a) is inapplicable where it would affect the state’s ability to “deal[] with its real estate interests . . . as it sees fit,”
such as by granting access to “rights-of-way over land that it owns); Minnesota Order, 14 FCC Red at 21706-08,
paras. 17-19; ¢f. Amigo.Net Petition for Declaratory Ruling, Memorandum Opinion and Order, 17 FCC Rcd 10964,
10967 (WCB 2002) (Section 253 did not apply to carrier’s provision of network capacity to government entities
exclusively for such entities’ internal use); 7-Mobile West Corp. v. Crow, 2009 WL 5128562 (D. Ariz., Dec. 17,
2009) (Section 332(c)(7) did not apply to contract for deployment of wireless facilities and services for use on state
university campus). We clarify here that such prior instances are not to be construed as a concession that Congress
did not make preemption available, or that the Commission lacked the authority to support parties’ attempts to avail
themselves of relief offered under preemption schemes, when confronted with instances in which a state or locality
is relying on its proprietary role to skirt federal regulatory reach. Indeed, these instances demonstrate the opposite—
that preemption is available to effectuate Congressional intent—and merely illustrate application of this principle.
Also, we do not find it necessary to await specific disputes in the form of Section 253(d) petitions to offer these
interpretations. In the alternative and as an independent means to support the interpretations here, we clarify that we
intend for our views to guide how preemption should apply in fact-specific scenarios.
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E. Responses to Challenges to Our Interpretive Authority and Other Arguments

98. We reject claims that we lack authority to issue authoritative interpretations of Sections
253 and 332(c)(7) in this Declaratory Ruling. As explained above, we act here pursuant to our broad
authority to interpret key provisions of the Communications Act, consistent with our exercise of that
interpretive authority in the past.?’® In this instance, we find that issuing a Declaratory Ruling is
necessary to remove what the record reveals is substantial uncertainty and to reduce the number and
complexity of legal controversies regarding certain fee and non-fee state and local legal requirements in
connection with Small Wireless Facility infrastructure. We thus exercise our authority in this Declaratory
Ruling to interpret Section 253 and Section 332(c)(7) and explain how those provisions apply in the
specific scenarios at issue here.?”

99. Nothing in Sections 253 or 332(c)(7) purports to limit the exercise of our general
interpretive authority.?®® Congress’s inclusion of preemption provisions in Section 253(d) and Section
332(c)(7)(B)(v) does not limit the Commission’s ability pursuant to other sections of the Act to construe
and provide its authoritative interpretation as to the meaning of those provisions.?®! Any preemption
under Section 253 and/or Section 332(c)(7)(B) that subsequently occurs will proceed in accordance with
the enforcement mechanisms available in each context. But whatever enforcement mechanisms may be
available to preempt specific state and local requirements, nothing in Section 253 or Section 332(c)(7)
prevents the Commission from declaring that a category of state or local laws is inconsistent with Section
253(a) or Section 332(c)(7)(B)(i)(II) because it prohibits or has the effect of prohibiting the relevant
covered service.?8?

278 See, e.g., Moratoria Declaratory Ruling, FCC 18-111, paras. 161-68; 2009 Declaratory Ruling, 24 FCC Rcd at
14001, para. 23.

279 Targeted interpretations of the statute like those we adopt here fall far short of a “federal regulatory program
dictating the scope and policies involved in local land use” that some commenters fear. League of Minnesota Cities
Comments at 9.

280 We also reject claims that Section 601(c)(1) of the 1996 Act constrains our interpretation of these provisions.
See, e.g., NARUC Reply at 3; Smart Communities Reply at 33, 35-36. That provision guards against implied
preemption, while Section 253 and Section 332(c)(7)(B) both expressly restrict state and local activities. See, e.g.,
Texas PUC Order, 13 FCC Rcd at 3485-86, para. 51. Courts also have read that provision narrowly. See, e.g., In re
FCC 11-161,753 F.3d 1015, 1120 (10th Cir. 2014); Owest Corp. v. Minnesota Pub. Utilities Comm 'n, 684 F.3d
721, 730-31 (8th Cir. 2012); Farina v. Nokia Inc., 625 F.3d 97, 131 (3d Cir. 2010). Although the Ninth Circuit in
County of San Diego asserted that there is a presumption that express preemption provisions should be read
narrowly, and that the presumption would apply to the interpretation of Section 253(a), County of San Diego, 543
F.3d at 548, the cited precedent applies that presumption where “the State regulates in an area where there is no
history of significant federal presence.” Air Conditioning & Refrigeration Inst. v. Energy Res. Conservation & Dev.
Comm’n, 410 F.3d 492, 496 (9th Cir. 2005). Whatever the applicability of such a presumption more generally, there
is a substantial history of federal involvement here, particularly insofar as interstate telecommunications services
and wireless services are implicated. See, e.g., Ting v. AT&T, 319 F.3d 1126, 1136 (9th Cir. 2003); Ivy
Broadcasting Co. v. Am. Tel. & Tel. Co., 391 F.2d 486, 490-92 (2d Cir. 1968); 47 U.S.C., Title II1.

281 See, e.g., California PUC Comments at 11; Verizon Comments at 31-33; CTIA Reply at 22-23; WIA Reply at 16-
18. We thus reject claims to the contrary. See, e.g., City of New York Comments at 8; Virginia Joint Commenters
Comments, Exh. A at 41-44; City of New York Reply at 1-2; NATOA Reply at 9-10; Smart Communities Reply at
34. Indeed, the Fifth Circuit upheld just such an exercise of authority with respect to the interpretation of Section
332(c)(7) in the past. See generally City of Arlington, 668 F.3d at 249-54. While some commenters assert that the
questions addressed by the Commission in the order underlying the Fifth Circuit’s City of Arlington decision are
somehow more straightforward than our interpretations here, they do not meaningfully explain why that is the case,
instead seemingly contemplating that the Commission would address a wider, more general range of circumstances
than we actually do here. See, e.g., Virginia Joint Commenters Comments, Exh. A at 44-45.

282 Consequently, we reject claims that relying on our general interpretative authority to interpret Section 253 and

Section 332(c)(7) would render any provisions of the Act mere surplusage, see, e.g., Smart Communities Reply at

34-35, or would somehow “usurp the role of the judiciary.” Washington State Cities Reply at 14. We likewise
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100.  Although some commenters contend in general terms that differences in judicial
approaches to Section 253 are limited and thus there is little need for Commission guidance,?®* the
interpretations we offer in this Declaratory Ruling are intended to help address certain specific scenarios
that have caused significant uncertainty and legal controversy, irrespective of the degree to which this
uncertainty has been reflected in court decisions. We also reject claims that a Supreme Court brief joined
by the Commission demonstrates that there is no need for the interpretations in this Declaratory Ruling.?%
To the contrary, that brief observed that some potential interpretations of certain court decisions “would
create a serious conflict with the Commission’s understanding of Section 253(a), and [] would undermine
the federal competition policies that the provision seeks to advance.”?® The brief also noted that, if
warranted, “the Commission can restore uniformity by issuing authoritative rulings on the application of
Section 253(a) to particular types of state and local requirements.”?%¢ Rather than cutting against the need
for, or desirability of, the interpretations we offer in this Declaratory Ruling, the brief instead presaged
them.?%7

(Continued from previous page)
reject other arguments insofar as they purport to treat Section 253(d)’s provision for preemption as more specific
than, or otherwise controlling over, other Communications Act provisions enabling the Commission to
authoritatively interpret the Act. See, e.g., Virginia Joint Commenters Comments, Exh. A at 43. To the contrary,
“[t]he specific controls but only within its self-described scope.” Nat’l Cable & Telecomm. Ass’n v. Gulf Power,
534 U.S. 327,336 (2002). In addition, concerns that the Commission might interpret Section 253(c) in a manner
that would render it a nullity or in a manner divorced from relevant context—things we do not do here—bear on the
reasonableness of a given interpretation and not on the existence of interpretive authority in the first instance, as
some contend. See, e.g., Virginia Joint Commenters Comments, Exh. A at 43-44.

283 See, e.g., City of San Antonio ef al. Comments, Exh. B at 26-27; Fairfax County Comments at 20; Smart
Communities Comments at 61. Some commenters assert that there are reasonable, material reliance interests arising
from past court interpretations that would counsel against our interpretations in this order because “localities and
providers have adjusted to the tests within their circuits” and “reflected those standards in local law.” Smart
Communities Comments, WT Docket No. 16-141 at 67 (filed Mar. 8, 2017) cited in City of Austin Comments at 2
n.3. Arguments such as these, however, merely underscore the regulatory patchwork that inhibits the development
of a robust nationwide telecommunications and private wireless service as envisioned by Congress. By offering
interpretations of the relevant statutes here, we intend, thereby, to eliminate potential regional regulatory disparities
flowing from differing interpretations of those provisions. See, e.g., WIA Reply at 19-20.

284 See City of San Antonio ef al. Comments, Exh. B at 27 (citing Brief for the United States as Amicus Curiae,
Level 3 Commc 'ns v. City of St. Louis, Nos. 08-626, 08-759 at 9, 11 (filed May 28, 2009) (Amicus Brief)).

285 Amicus Brief at 12-13. The brief also identified other specific areas of concern with those cases. See, e.g., id. at
13 (“The court appears to have accorded inordinate significance to Level 3’s inability to ‘state with specificity what
additional services it might have provided’ if it were not required to pay St. Louis’s license fee. That specific failure
of proof—which the court of appeals seems to have regarded as emblematic of broader evidentiary deficiencies in
Level 3’s case—is not central to a proper Section 253(a) inquiry.” (citation omitted)); id. at 14 (“Portions of the
Ninth Circuit’s decision, moreover, could be read to suggest that a Section 253 plaintiff must show effective
preclusion—rather than simply material interference—in order to prevail. As discussed above, limiting the
preemptive reach of Section 253(a) to legal requirements that completely preclude entry would frustrate the policy
of open competition that Section 253 was intended to promote.” (citation omitted)).

286 Id. at 18.

287 Contrary to some claims, the need for these clarifications also is not undercut by prior determinations that
advanced telecommunications capability is being deployed in a reasonable and timely fashion to all Americans. See,
e.g., Letter from Nancy Werner, General Counsel, NATOA, to Marlene H. Dortch, Secretary, FCC, WT Docket No.
17-79, at 2 (filed June 21, 2018) (NATOA June 21, 2018 Ex Parte Letter) (citing Inquiry Concerning Deployment of
Advanced Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, 33 FCC Red
1660, 1707-08, para. 94 (2018) (2018 Broadband Deployment Report)). These commenters do not explain why the
distinct standard for evaluating deployment of advanced telecommunications capability, see 2018 Broadband
Deployment Report, 33 FCC Red at 1663-76, paras. 9-39, should bear on the application of Section 253 or Section
332(c)(7). Further, as the Commission itself observed, “[a] finding that deployment of advanced
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101.  Our interpretations of Sections 253 and Section 332(c)(7) are likewise not at odds with
the Tenth Amendment and constitutional precedent, as some commenters contend.?® In particular, our
interpretations do not directly “compel the states to administer federal regulatory programs or pass
legislation.””®® The outcome of violations of Section 253(a) or Section 332(c)(7)(B) of the Act are no
more than a consequence of “the limits Congress already imposed on State and local governments”
through its enactment of Section 332(c)(7).>°

102.  We also reject the suggestion that the limits Section 253 places on state and local ROW
fees and management will unconstitutionally interfere with the relationship between a state and its
political subdivisions.?’! As relevant to our interpretations here, it is not clear, at first blush, that such
concerns would be implicated.”®?> Because state and local legal requirements can be written and structured
in myriad ways, and challenges to such state or local activities could be framed in broad or narrow terms,
we decline to resolve such questions here, divorced from any specific context.

Iv. THIRD REPORT AND ORDER

103.  In this Third Report and Order, we address the application of shot clocks to state and
local review of wireless infrastructure deployments. We do so by taking action in three main areas. First,
we adopt a new set of shot clocks tailored to support the deployment Small Wireless Facilities. Second,
we adopt a specific remedy that applies to violations of these new Small Wireless Facility shot clocks,
which we expect will operate to significantly reduce the need for litigation over missed shot clocks.
Third, we clarify a number of issues that are relevant to all of the FCC’s shot clocks, including the types
of authorizations subject to these time periods.

(Continued from previous page)
telecommunications capability is reasonable and timely in no way suggests that we should let up in our efforts to
foster greater deployment.” Id. at 1664, para. 13.

288 See, e.g., City of San Antonio et al. Comments, Exh. A at 28; Smart Communities Comments at 77-78; Smart
Communities Reply at 48-50; NATOA June 21, 2018 Ex Parte Letter at 3.

289 Montgomery County, 811 F.3d at 128; see Printz v. United States, 521 U.S. 898 (1997) (Printz); New York v.
United States, 505 U.S. 144 (1992) (New York). These provisions preempting state law thus do not “compel the
States to enact or administer a federal regulatory program,” Printz, 521 U.S. at 900, or “dictate what a state . . . may
or may not do.” Murphy v. Nat’l Collegiate Athletic Ass’n, 138 S. Ct. 1461, 1478 (2018) (Murphy).

290 2009 Declaratory Ruling, 24 FCC Red at 14002, para. 25. The Communications Act establishes its own
framework for oversight of wireless facility deployment—one that is largely deregulatory, see, e.g., Wireless
Infrastructure Second R&O, FCC 18-30, at para. 63; Implementation of Sections 3(n) and 332 of the
Communications Act, GN Docket No. 93-252, Second Report and Order, 9 FCC Red 1411, 1480-81, para. 182
(1994)—and it is reasonable to expect state and local governments electing to act in that area to do so only in a
manner consistent with the Act’s framework. See, e.g., Murphy, 138 S. Ct. at 1470-71, 1480. Thus, the application
of Section 253 and Section 332(c)(7)(B) is clearly distinguishable from the statute the Supreme Court struck down
in Murphy, which did not involve a preemption scheme but nonetheless prohibited state authorization of sports
gambling. Id. at 1481. The application here is also clearly distinguishable from the statute in Printz, which
mandated states to run background checks on handgun purchases, Printz, 521 U.S. at 904-05, and the statute in New
York, which required states to enact state laws that provide for the disposal of radioactive waste or else take title to
such waste. New York, 505 U.S. at 151-52.

1 See, e.g., City of New York Comments at 9-10; Smart Communities Comments at 78.; see also, e.g., Nixon v.
Mo. Mun. League, 541 U.S. 125, 134 (2004) (identifying Tenth Amendment issues with the application of Section
253 where that application would implicate “state or local governmental self-regulation (or regulation of political
inferiors)”).

292 For example, where a state or local law or other legal requirement simply sets forth particular fees to be paid, or
where the legal requirement at issue is simply an exercise of discretion that governing law grants the state or local
government, it is not clear that preemption would unconstitutionally interfere with the relationship between a state
and its political subdivisions.
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A. New Shot Clocks for Small Wireless Facility Deployments

104.  In 2009, the Commission concluded that we should use shot clocks to define a
presumptive “reasonable period of time” beyond which state or local inaction on wireless infrastructure
siting applications would constitute a “failure to act” within the meaning of Section 332.2> We adopted a
90-day clock for reviewing collocation applications and a 150-day clock for reviewing siting applications
other than collocations. The record here suggests that our two existing Section 332 shot clocks have
increased the efficiency of deploying wireless infrastructure. Many localities already process wireless
siting applications in less time than required by those shot clocks, and a number of states have enacted
laws requiring that collocation applications be processed in 60 days or less.?** Some siting agencies
acknowledge that they have worked to gain efficiencies in processing siting applications and welcome the
addition of new shot clocks tailored to the deployment of small scale facilities.?>> Given siting agencies’
increased experience with existing shot clocks, the greater need for rapid siting of Small Wireless
Facilities nationwide, and the lower burden siting of these facilities places on siting agencies in many
cases, we take this opportunity to update our approach to speed the deployment of Small Wireless
Facilities.?®

1. Two New Section 332 Shot Clocks for Deployment of Small Wireless
Facilities

105.  In this section, using authority confirmed in City of Arlington, we adopt two new Section
332 shot clocks for Small Wireless Facilities—60 days for review of an application for collocation of
Small Wireless Facilities using a preexisting structure and 90 days for review of an application for
attachment of Small Wireless Facilities using a new structure. These new Section 332 shot clocks
carefully balance the well-established authority that states and local authorities have over review of
wireless siting applications with the requirements of Section 332(c)(7)(ii) to exercise that authority
“within a reasonable period of time... taking into account the nature and scope of the request.”?®” Further,
our decision is consistent with the BDAC’s Model Code for Municipalities’ recommended timeframes,
which utilize this same 60-day and 90-day framework for collocation of Small Wireless Facilities and
new structures®’® and are similar to shot clocks enacted in state level small cell bills and the real world

293 2009 Declaratory Ruling, 24 FCC Red at 13994,
294 See infra para. 106.

295 Chicago Comments at 7 (“[T]he City has worked to achieve efficient processing times even for applications
where no federal deadline exists.”); New Orleans Comments at 3 (“City supports the concept proposed by the
Commission . . . to establish . . . more narrowly defined classes of deployments, with distinct reasonable times
frames for action within each class.”).

29 See LaWana Mayfield July 31, 2018 Ex Parte Letter at 2 (“However, getting this infrastructure out in a timely
manner can be a challenge that involves considerable time and financial resources. The solution is to streamline
relevant policies—allowing more modern rules for modern infrastructure.”); Letter from John Richard C. King,
House of Representatives, South Carolina, to the Hon. Brendan Carr, Commissioner, FCC, WT Docket No. 17-79,
at 1 (filed Aug. 27, 2018) (“A patchwork system of town-to-town, state-to-state rules slows the approval of small
cell installations and delays the deployment of 5G. We need a national framework with guardrails to streamline the
path forward to our wireless future”); Letter from Andy Thompson, State Representative, Ohio House District 95, to
Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 1 (filed Aug. 24, 2018) (“In order for 5G to arrive as
quickly and as effectively as possible, relevant infrastructure regulations must be streamlined. It makes very little
sense for rules designed for 100-foot cell towers to govern the path to deployment for modern equipment called
small cells that can fit into a pizza box.”); Letter from Todd Nash, Wallowa County Board of Commissioners,
Oregon, to the Hon. Brendan Carr, Commissioner, FCC, WT Docket No. 17-79, at 2 (filed Sept. 10, 2018) (FCC
should streamline regulatory processes by, for example, tightening the deadlines for states and localities to approve
new network facilities).

297 47 U.S.C. § 332(c)(7)(ii).

298 The BDAC Model Municipal Code recommended, for certain types of facilities, shot clocks of 60 days for
collocations and 90 days for new constructions on applications for siting Small Wireless Facilities. BDAC Model
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experience of many municipalities which further supports the reasonableness of our approach.?® Our
actions will modernize the framework for wireless facility siting by taking into consideration that states
and localities should be able to address the siting of Small Wireless Facilities in a more expedited review
period than needed for larger facilities.3%

106.  We find compelling reasons to establish a new presumptively reasonable Section 332
shot clock of 60 days for collocations of Small Wireless Facilities on existing structures. The record
demonstrates the need for, and reasonableness of, expediting the siting review of these collocations.3!
Notwithstanding the implementation of the current shot clocks, more streamlined procedures are both
reasonable and necessary to provide greater predictability for siting applications nationwide for the
deployment of Small Wireless Facilities. The two current Section 332 shot clocks do not reflect the
evolution of the application review process and evidence that localities can complete reviews more
quickly than was the case when the existing Section 332 shot clocks were adopted nine years ago. Since
2009, localities have gained significant experience processing wireless siting applications.’ Indeed,
many localities already process wireless siting applications in less than the required time*® and several

(Continued from previous page)
Municipal Code at §§ 2.2, 2.3, 3.2a(i)(B). Our approach utilizes the same timeframes set forth in the Model
Municipal Code, and we disagree with comments that it is inconsistent with or ignores the work of the BDAC.
GMA September 17 Ex Parte Letter at 4-5.

2% For instance, while the City of Chicago opposes the shot clocks adopted here, we note that the City has also
stated that, “[d]espite th[e] complex review process, involving many utilities and other entities, CDOT on average
processed small cell applications last year in 55 days.” Letter from Edward N. Siskel, Corp. Counsel, Dept. of Law,
City of Chicago, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 et al., at 2 (filed Sept. 19, 2018).

300 Just like the shot clocks originally established in 2009—Iater affirmed by the Fifth Circuit and the Supreme
Court—the shot clocks framework in this Third Report and Order are no more than an interpretation of “the limits
Congress already imposed on State and local governments” through its enactment of Section 332(c)(7). 2009
Declaratory Ruling, 24 FCC Rcd at 14002, para. 25. See also City of Arlington, 668 F.3d at 259. As explained in
the 2009 Declaratory Ruling, the shot clocks derived from Section 332(¢)(7) “will not preempt State or local
governments from reviewing applications for personal wireless service facilities placement, construction, or
modification,” and they “will continue to decide the outcome of personal wireless service facility siting applications
pursuant to the authority Congress reserved to them in Section 332(c)(7)(A).” 2009 Declaratory Ruling, 24 FCC
Rcd at 14002, para. 25.

301 CTIA Comments, WT Docket No. 16-421, at 33 (filed Mar. 8, 2017); Letter from Juan Huizar, City Manager of
the City of Pleasanton, TX, to the Hon. Brendan Carr, Commissioner, FCC, WT Docket No. 17-79, at 1 (filed June
4, 2018) (describing the firsthand benefit of small cells and noting that communications infrastructure is a critical
component of local growth); Letter from Sara Blackhurst, President, Action 22, to the Hon. Brendan Carr,
Commissioner, FCC, WT Docket No. 17-79, at 2 (filed May 18, 2018) (Action 22 Ex Parte )(“While we understand
the need for relevant federal rules and protections appropriate for larger wireless infrastructure, we feel these same
rules are not well-suited for smaller wireless facilities and risk slowing deployment in communities that need
connectivity now.”); Letter from Maurita Coley Flippin, President and CEO, MMTC, to the Hon. Ajit Pai,
Chairman, FCC, WT Docket No. 17-79 at 2 (filed Sept. 5, 2018) (encourages the Commission to remove
unnecessary barriers such as unreasonable delays so deployment can proceed expeditiously); Fred A. Lamphere
Sept. 11,2018 Ex Parte Letter at 1 (It is critical that the Commission continue to remove barriers to building new
wireless infrastructure such as by setting reasonable timelines to review applications).

302 T-Mobile Comments at 20; Crown Castle Reply at 5 (noting that the adoption of similar time frames by several
states for small cell siting review confirms their reasonableness, and the Commission should apply these deadlines
on a nationwide basis).

303 Alaska Dep’t of Natural Resources Comments at 2 (“[W]e are currently meeting or exceeding the proposed
timeframe of the ‘Shot Clock.””); see also CTIA Aug. 30, 2018 Ex Parte Letter at 5 (“Eleven states—Delaware,
Florida, Indiana, Kansas, Missouri, North Carolina, Rhode Island, Tennessee, Texas, Utah, and Virginia—recently
adopted small cell legislation that includes 45-day or 60-day shot clocks for small cell collocations.”); Jason R.
Saine Sept. 14, 2018 Ex Parte Letter.
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jurisdictions require by law that collocation applications be processed in 60 days or less.’** With the
passage of time, siting agencies have become more efficient in processing siting applications.?*> These
facts demonstrate that a shorter, 60-day shot clock for processing collocation applications for Small
Wireless Facilities is reasonable.30

107.  As we found in 2009, collocation applications are generally easier to process than new
construction because the community impact is likely to be smaller.?*” In particular, the addition of an
antenna to an existing tower or other structure is unlikely to have a significant visual impact on the
community. 3® The size of Small Wireless Facilities poses little or no risk of adverse effects on the
environment or historic preservation.’” Indeed, many jurisdictions do not require public hearings for
approval of such attachments, underscoring their belief that such attachments do not implicate complex
issues requiring a more searching review.3!

108.  Further, we find no reason to believe that applying a 60-day time frame for Small
Wireless Facility collocations under Section 332 creates confusion with collocations that fall within the
scope of “eligible facilities requests” under Section 6409 of the Spectrum Act, which are also subject to a
60-day review.’!" The type of facilities at issue here are distinctly different and the definition of a Small
Wireless Facility is clear. Further, siting authorities are required to process Section 6409 applications
involving the swap out of certain equipment in 60 days, and we see no meaningful difference in
processing these applications than processing Section 332 collocation applications in 60 days. There is

304 North Carolina requires its local governments to decide collocation applications within 45 days of submission of
a complete application. N.C. Gen. Stat. Ann. § 153A-349.53(a2). The same 45-day shot clock applies to certain
collocations in Florida. Fla. Stat. Ann. § 365.172(13)(a)(1), (d)(1). In New Hampshire, applications for collocation
or modification of wireless facilities generally have to be decided within 45 days (subject to some exceptions under
certain circumstances) or the application is deemed approved. N.H. Rev. Stat. Ann. § 12-K:10. Wisconsin requires
local governments to decide within 45 days of receiving complete applications for collocation on existing support
structure that does not involve substantial modification, or the application will be deemed approved, unless the local
government and applicant agree to an extension. Wis. Stat. Ann. § 66.0404(3)(c). Local governments in Indiana
have 45 days to decide complete collocation applications, unless an extension is allowed under the statute. Ind.
Code Ann. § 8-1-32.3-22. Minnesota requires any zoning application, including both collocation and non-
collocation applications, to be processed in 60 days. Minn. Stat. § 15.99, subd. 2(a). By not requiring hearings,
collocation applications in these states can be processed in a timely manner.

305 Chicago Comments at 7 (“[T]he City has worked to achieve efficient processing times even for applications
where no federal deadline exists.”); New Orleans Comments at 3 (“City supports the concept proposed by the
Commission . . . to establish . . . more narrowly defined classes of deployments, with distinct reasonable times
frames for action within each class.”); Action 22 Ex Parte at 2 (“While we understand the need for relevant federal
rules and protections appropriate for larger wireless infrastructure, we feel these same rules are not well-suited for
smaller wireless facilities and risk slowing deployment in communities that need connectivity now.”).

306 CCA Comments at 11-14; T-Mobile Comments at 20; Incompas Reply at 9; Sprint Comments at 45-47 (noting
that Florida, Indiana, Kansas, Texas and Virginia all have passed small cell legislation that requires small cell
application attachments to be acted upon in 60 days); T-Mobile Comments at 18 (arguing that the Commission
should accelerate the Section 332 shot clocks for all sites to 60 days for collocations, including small cells).

307 2009 Declaratory Ruling, 24 FCC Red at 14012, para. 40.
308 TTIA Comments at 4.

309 Wireless Infrastructure Second R&O, FCC 18-30 at para. 42 (citing Nationwide Programmatic Agreement for the
Collocation of Wireless Antennas, 47 CFR Part 1, Appx. B, § VI (Collocation NPA)); see also 47 CFR §
1.1306(c)(1) (excluding certain wireless facilities from NEPA review).

310 2009 Declaratory Ruling, 24 FCC Rcd at 14012, para. 46.

31 DESHPO Comments at 2 (“opposes the application of separate time limits for review of facility deployments not
covered by the Spectrum Act, as it would lead to confusion within the process for all parties involved
(Applicants/Carrier, Consultants, SHPO)”).
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no reason to apply different time periods (60 vs. 90 days) to what is essentially the same review:
modification of an existing structure to accommodate new equipment. *'2 Finally, adopting a 60-day
shot clock will encourage service providers to collocate rather than opting to build new siting structures
which has numerous advantages.?'3

109.  Some municipalities argue that smaller facilities are neither objectively “small” nor less
obtrusive than larger facilities.?'* Others contend that shorter shot clocks for a broad category of
“smaller” facilities are too restrictive, 3'> and would fail to take into account the varied and unique climate,
historic architecture, infrastructure, and volume of siting applications that municipalities face.’'® We take
those considerations into account by clearly defining the category of “Small Wireless Facility” in our
rules and allowing siting agencies to rebut the presumptive reasonableness of the shot clocks based upon
the actual circumstances they face. For similar reasons, we disagree that establishing shorter shot clocks
for smaller facilities would impair states’ and localities’ authority to regulate local rights of way.3!7

110.  While some commenters argue that additional shot clock classifications would make the
siting process needlessly more complex without any proven benefits,?!® any additional administrative
burden from increasing the number of Section 332 shot clocks from two to four is outweighed by the
likely significant benefit of regulatory certainty and the resulting streamlined deployment process.’’* We

312 CTIA Aug. 30, 2018 Ex Parte Letter at 6.

313 T etter from Richard Rossi, Senior Vice President, General Counsel, American Tower, to Marlene Dortch,
Secretary, FCC, WT Docket No. 17-79, at 3 (filed Aug. 10, 2018) (“The reason to encourage collocation is
straightforward, it is faster, cheaper, more environmentally sound, and less disruptive than building new
structures.”).

314 League of Az Cities and Towns Comments at 13, 29 (arguing that many small cells or micro cells can be taller
and more visually intrusive than macro cells).

315 See, e.g., Letter from Geoffrey C. Beckwith, Executive Director & CEO, Mass. Municipal. Assoc., Boston, MA,
to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, (filed Sept. 11, 2018) (Geoffrey C. Beckwith Sept.
11, 2018 Ex Parte Letter); Mike Posey Sept. 11, 2018 Ex Parte Letter; Letter from John A. Barbish, Mayor, City of
Wickliffe, OH, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 (filed Sept. 13, 2018); Letter from
Pauline Russo Cutter, Mayor, City of San Leandro, CA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-
79 (filed Sept. 12, 2018); Letter from Ed Waage, Mayor, City of Pismo Beach, CA, to Marlene H. Dortch, Secretary,
FCC, WT Docket No. 17-79, at 1 (filed Sept. 18, 2018); Letter from Scott A. Hancock, Executive Director, MML,
to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 2 (filed Sept. 18, 2018); Letter from Leon
Towarnicki, City Manager, Martinsville, VA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 1
(filed Sept. 18, 2018); Letter from Thomas Aujero Small, Mayor, City of Culver City, CA, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79, at 1 (filed Sept. 18, 2018).

316 Philadelphia Comments at 4-5 (arguing that shorter shot clocks should not be implemented because “cities are
already resource constrained and any further attempt to further limit the current time periods for review of
applications will seriously and adversely affect public safety as well as diminish the proper role, under our federalist
system, of state and local governments in regulating local rights of way”); Smart Communities Comments, Docket
16-421, at 13 (filed Mar. 8, 2017) (included by reference by Austin’s Comments); Alaska Dept. of Trans. Comments
at2. See, e.g., TX Hist. Comm. Comments at 2 (current shot clocks are appropriate and that further shortening these
shot clocks is not warranted); Arlington, TX Comments at 2; Letter from William Tomko, Mayor of Chagrin Falls,
OH, to Marlene Dortch, Secretary, FCC, WT Docket No. 17-79 et al., at 1-2 (filed Sept. 17, 2018); Nina Beety Sept.
17,2018 Ex Parte Letter; Georgia Municipal Association Sept. 17, 2018 Ex Parte Letter at 4.

317 League of Az Cities and Towns et al. Comments at 26-27, 29-35; Cities of San Antonio et. «/ Comments at 8;
Philadelphia Comments at 4.

318 T-Mobile Comments at 22; Florida Coalition Comments at 9 (creating new shot clocks would result in “too many
‘shot clocks’ and both the industry and local governments would be confused as to which shot clock applied to what
application™).

319 ' While several parties proposed additional shot clock categories, we believe that the any benefit from a closer
tailoring of categories to circumstances is not outweighed by the administrative burden on siting authorities and
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also reject the assertion that revising the period of time to review siting decisions would amount to a
nationwide land use code for wireless siting.3?° Our approach is consistent with the Model Code for
Municipalities that recognizes that the shot clocks that we are adopting for the review of Small Wireless
Facility deployment applications correctly balance the needs of local siting agencies and wireless service
providers.*?! Our balance of the relevant considerations is informed by our experience with the
previously adopted shot clocks, the record in this proceeding, and our predictive judgment about the
effectiveness of actions taken here to promote the provision of personal wireless services.

111.  For similar reasons as set forth above, we also find it reasonable to establish a new 90 day
Section 332 shot clock for new construction of Small Wireless Facilities. Ninety days is a presumptively
reasonable period of time for localities to review such siting applications. Small Wireless Facilities have
far less visual and other impact than the facilities we considered in 2009, and should accordingly require
less time to review.’?> Indeed, some state and local governments have already adopted 60-day maximum
reasonable periods of time for review of al/l small cell siting applications, and, even in the absence of such
maximum requirements, several are already reviewing and approving small-cell siting applications within
60 days or less after filing.3?> Numerous industry commenters advocated a 90-day shot clock for all non-
collocation deployments. 3> Based on this record, we find it reasonable to conclude that review of an
application to deploy a Small Wireless Facility using a new structure warrants more review time than a
mere collocation, but less than the construction of a macro tower.3?s For the reasons explained below, we

(Continued from previous page)
providers to manage these categories. See TX Hist. Comm. Comments at 2 (stating that it “could support a shorter
review period for new structures less than fifty (50) feet tall, or where structures are located within or adjacent to
existing utility rights-of-way (but not transportation rights-of-way) with existing utility structures taller than the
proposed telecommunications structure”); Georgia Dept. of Trans. Comments at 2 (stating that time frames based on
the zoning area are reasonable).

320 Cities of San Antonio et. a/l Comments, Exh. A at 17-18. In the same vein, the Florida Department of
Transportation contends that “[p]ermit review times should comply with state statutes,” especially if the industry
insists on being treated similarly as other utilities. AASHTO Comments, Attach. at 13 (Florida Dept. of Trans.
Comments); see also Alaska Dept. of Trans. Comments at 2; TX Dept. of Trans. Comments at 2 (explaining that
variations in topography, weather, government interests, and state and local political structure counsel against
standardized nationwide shot clocks). The Maryland Department of Transportation is concerned about the shortened
shot clocks proposed because they would conflict with a Maryland law that requires a 90-day comment period in
considering wireless siting applications and because certain applications can be complex and necessitate longer
review periods. AASHTO Comments, Attach. at 40 (MD Dept. of Trans. Comments).

321 BDAC Model Municipal Code at § 3.2a(i)(B).
322 CTIA Comments, Attach. 1 at 38.

323 T-Mobile Comments at 19-20 (stating that some states already have adopted more expedited time frames to lower
siting barriers and speed deployment, which demonstrates the reasonableness of the proposed 60-day and 90-day
revised shot clocks); Incompas Reply at 9 (stating that there is no basis for differing time-periods for similarly-
situated small cell installation requests, and the lack of harmonization could discourage the use of a more efficient
infrastructure); CCA Comments at 14 n.52 (citing CCA Streamlining Reply at 7-8 that in Houston, Texas, the
review process for small cell deployments “usually takes 2 weeks, but no more than 30 days to process and complete
the site review. In Kenton County, Kentucky, the maximum time permitted to act upon new facility siting requests
is 60 days. Louisville, Kentucky generally processes small cell siting requests within 30 days, and Matthews, North
Carolina generally processes wireless siting applications within 10 days”).

324 CTIA Reply at 3 (stating that the Commission should shorten the shot clocks to 90 days for new facilities); CTIA
Comments at 11-12 (asserting that the existing 150-day review period for new wireless sites should be shortened to
90 days); Crown Castle Comments at 29 (stating that a 90-day shot clock for new facilities is appropriate for macro
cells and small cells alike, to the extent such applications require review under Section 332 at all); ExteNet
Comments at 8 (asserting that the Commission should accelerate the shot clock for all other non-collocation
applications, including those for new DNS poles, from 150 days to 90 days); WIA Reply at 2.

325 CCUA argues that the new shot clocks would force siting authorities to deny applications when they find that
applications are incomplete. Letter from Kenneth S. Fellman, Counsel, CCUA, to Marlene H. Dortch, Secretary,
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also specify today a provision that will initially reset these two new shot clocks in the event that a locality
receives a materially incomplete application.

112.  Finally, we note that our 60- and 90-day approach is similar to that in pending legislation
that has bipartisan congressional support, and is consistent with the Model Code for Municipalities.
Specifically, the draft STREAMLINE Small Cell Deployment Act, would apply a 60-day shot clock to
collocation of small personal wireless service facilities and a 90-day shot clock to any other action
relating to small personal wireless service facilities.’?¢ Further, the Model Code for Municipalities
recommended by the FCC’s Broadband Deployment Advisory Committee also utilizes this same 60-day
and 90-day framework for collocation of Small Wireless Facilities and new structures.??’

2. Batched Applications for Small Wireless Facilities

113.  Given the way in which Small Wireless Facilities are likely to be deployed, in large
numbers as part of a system meant to cover a particular area, we anticipate that some applicants will
submit “batched” applications: multiple separate applications filed at the same time, each for one or more
sites or a single application covering multiple sites.’?® In the Wireless Infrastructure NPRM/NOI, the
Commission asked whether batched applications should be subject to either longer or shorter shot clocks
than would apply if each component of the batch were submitted separately.’” Industry commenters
contend that the shot clock applicable to a batch or a class of applications should be no longer than that
applicable to an individual application of the same class.33® On the other hand, several commenters,
contend that batched applications have often been proposed in historic districts and historic buildings
(areas that require a more complex review process), and given the complexities associated with reviews of
that type, they urge the Commission not to apply shorter shot clocks to batched applications.*! Some
localities also argue that a single, national shot clock for batched applications would fail to account for
unique local circumstances.?*?

114.  We see no reason why the shot clocks for batched applications to deploy Small Wireless
Facilities should be longer than those that apply to individual applications because, in many cases, the
batching of such applications has advantages in terms of administrative efficiency that could actually

(Continued from previous page)
FCC, WT Docket No. 17-79 et al., at 3 (filed Sept. 18, 2018) (Kenneth S. Fellman Sept. 18, 2018 Ex Parte Letter).
We disagree that this would be the outcome in such an instance because, as explained below, siting authorities can toll
the shot clocks upon a finding of incompleteness.

326 STREAMLINE Small Cell Deployment Act, S. 3157, 115th Cong. (2018).

327 BDAC Model Municipal Code at § 3.2a(i)(B),

328 We define either scenario as “batching” for the purpose of our discussion here.

329 Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3338, para. 18; see also Mobilitie PN, 31 FCC Rcd at 13371.

30 See, e.g., Extenet Comments at 10-11 (“The Commission should not adopt a longer shot clock for batches of
multiple DNS applications.”); Sprint Comments, Docket No. 16-421, at 43-44 (filed Mar. 8, 2017); CCA Comments
at 16 (“The FCC also should ensure that batch applications are not saddled with a longer shot clock than those
afforded to individual siting applications . . . .”); Verizon Comments at 42 (“The same 60-day shot clock should
apply to applications proposing multiple facilities—so called ‘batch applications.””’); Crown Castle Comments at 30
(“Crown Castle also does not support altering the deadline for ‘batches’ of requests.””); T-Mobile Comments at 22-
23 (“[A]n application that batches together similar numbers of small cells of like character and in proximity to one
another should also be able to be reviewed within the same time frame . . . .””); CTIA Comments at 17 (“There is,
however, no need for the Commission to establish different shot clocks for batch processing of similar facilities . . .

.’7).
331 San Antonio Comments, Exh. A at 17, 19-20; see also Smart Communities Comments, Docket No. 16-421, at 47
(filed Mar. 8, 2017) (referenced by Austin’s Comments).

32 Cities of San Antonio et al. Comments, Exh. A at 17, 19-20; see also Smart Communities Comments, Docket 16-
421, at 47 (filed Mar. 8, 2017) (referenced by Austin’s Comments).
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make review easier.’? Our decision flows from our current Section 332 shot clock policy. Under our
two existing Section 332 shot clocks, if an applicant files multiple siting applications on the same day for
the same type of facilities, each application is subject to the same number of review days by the siting
agency.?* These multiple siting applications are equivalent to a batched application and therefore the
shot clocks for batching should follow the same rules as if the applications were filed separately.
Accordingly, when applications to deploy Small Wireless Facilities are filed in batches, the shot clock
that applies to the batch is the same one that would apply had the applicant submitted individual
applications. Should an applicant file a single application for a batch that includes both collocated and
new construction of Small Wireless Facilities, the longer 90-day shot clock will apply, to ensure that the
siting authority has adequate time to review the new construction sites.

115. We recognize the concerns raised by parties arguing for a longer time period for at least
some batched applications, but conclude that a separate rule is not necessary to address these concerns.
Under our approach, in extraordinary cases, a siting authority, as discussed below, can rebut the
presumption of reasonableness of the applicable shot clock period where a batch application causes
legitimate overload on the siting authority’s resources. 33> Thus, contrary to some localities’ arguments, 33
our approach provides for a certain degree of flexibility to account for exceptional circumstances. In
addition, consistent with, and for the same reasons as our conclusion below that Section 332 does not
permit states and localities to prohibit applicants from requesting multiple types of approvals
simultaneously,**” we find that Section 332(c)(7)(B)(ii) similarly does not allow states and localities to
refuse to accept batches of applications to deploy Small Wireless Facilities.

B. New Remedy for Violations of the Small Wireless Facilities Shot Clocks

116.  In adopting these new shot clocks for Small Wireless Facility applications, we also
provide an additional remedy that we expect will substantially reduce the likelihood that applicants will
need to pursue additional and costly relief in court at the expiration of those time periods.

117. At the outset, and for the reasons the Commission articulated when it adopted the 2009
shot clocks, we determine that the failure of a state or local government to issue a decision on a Small
Wireless Facility siting application within the presumptively reasonable time periods above will
constitute a “failure to act” within the meaning of Section 332(¢)(7)(B)(v). Therefore, a provider is, at a
minimum, entitled to the same process and remedies available for a failure to act within the new Small
Wireless Facility shot clocks as they have been under the FCC’s 2009 shot clocks. But we also add an
additional remedy for our new Small Wireless Facility shot clocks.

118.  State or local inaction by the end of the Small Wireless Facility shot clock will function
not only as a Section 332(c)(7)(B)(v) failure to act but also amount to a presumptive prohibition on the
provision of personal wireless services within the meaning of Section 332(c)(7)(B)(i)(I). Accordingly,
we would expect the state or local government to issue all necessary permits without further delay. In
cases where such action is not taken, we assume, for the reasons discussed below, that the applicant

333 See, e.g., Sprint Comments, Docket No. 16-421, at 43-44 (filed Mar. 8, 2017); Verizon Comments at 42; CTIA
Comments at 17.

334 WIA Comments at 27 (“Merely bundling similar sites into a single batched application should not provide a
locality with more time to review a single batched application than to process the same applications if submitted
individually.”).

335 See infra paras. 117, 119. See Letter from Nina Beety, to Marlene Dortch, Secretary, FCC, WT Docket No. 17-
79 (filed Sept. 17, 2018); Letter from Dave Ruller, City Manager, City of Kent, OH, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79 at 2 (filed Sept. 18, 2018).

336 Cities of San Antonio et al. Comments, Exh. A at 17, 19-20; see also Smart Communities Comments, Docket 16-
421, at 47 (filed Mar. 8, 2017) (referenced by Austin’s Comments).

37 See infra para. 144.
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would have a straightforward case for obtaining expedited relief in court.?38

119.  As discussed in the Declaratory Ruling, a regulation under Section 332(c)(7)(B)(1)(II)
constitutes an effective prohibition if it materially limits or inhibits the ability of any competitor or
potential competitor to compete in a fair and balanced legal and regulatory environment.’* Missing shot
clock deadlines would thus presumptively have the effect of unlawfully prohibiting service in that such
failure to act can be expected to materially limit or inhibit the introduction of new services or the
improvement of existing services.**® Thus, when a siting authority misses the applicable shot clock
deadline, the applicant may commence suit in a court of competent jurisdiction alleging a violation of
Section 332(c)(7)(B)(1)(II), in addition to a violation of Section 332(c)(7)(B)(ii), as discussed above. The
siting authority then will have an opportunity to rebut the presumption of effective prohibition by
demonstrating that the failure to act was reasonable under the circumstances and, therefore, did not
materially limit or inhibit the applicant from introducing new services or improving existing services.

120.  Given the seriousness of failure to act within a reasonable period of time, we expect, as
noted above, siting authorities to issue without any further delay all necessary authorizations when
notified by the applicant that they have missed the shot clock deadline, absent extraordinary
circumstances. Where the siting authority nevertheless fails to issue all necessary authorizations and
litigation is commenced based on violations of Sections 332(c)(7)(B)(i)(I) and/or 332(c)(7)(B)(ii), we
expect that applicants and other aggrieved parties will likely pursue equitable judicial remedies.>*' Given
the relatively low burden on state and local authorities of simply acting—one way or the other—within
the Small Wireless Facility shot clocks, we think that applicants would have a relatively low hurdle to
clear in establishing a right to expedited judicial relief. Indeed, for violations of Section 332(c)(7)(B),
courts commonly have based the decision whether to award preliminary and permanent injunctive relief
on several factors. As courts have concluded, preliminary and permanent injunctions fulfill
Congressional intent that action on applications be timely and that courts consider violations of Section
332(c)(7)(B) on an expedited basis.>* In addition, courts have observed that “[a]lthough Congress in the
Telecommunications Act left intact some of local zoning boards’ authority under state law,” they should
not be owed deference on issues relating to Section 332(c)(7)(B)(ii), meaning that “in the majority of
cases the proper remedy for a zoning board decision that violates the Act will be an order. . . instructing
the board to authorize construction.”?* Such relief also is supported where few or no issues remain to be
decided, and those that remain can be addressed by a court.3*

121.  Consistent with those sensible considerations reflected in prior precedent, we expect that

338 Where we discuss litigation here, we refer, for convenience, to “the applicant” or the like, since that is normally
the party that pursues such litigation. But we reiterate that under the Act, “[a]ny person adversely affected by” the
siting authority’s failure to act could pursue such litigation. 47 U.S.C. § 332(c)(7)(B)(v).

339 See supra paras. 34-42.
340 14
341 See, e.g., 2014 Wireless Infrastructure Order, 29 FCC Red at 12978, para. 284.

342 See, e.g., Green Mountain Realty Corp. v. Leonard, 750 F.3d 30, 41 (1st Cir. 2014) (addressing claimed violation
of Section 332(c)(7)(B)(1)(I) of the Act); Nat’l Tower, LLC v. Plainville Zoning Bd. of Appeals, 297 F.3d 14, 21-22
(1st Cir. 2002) (Nat’l Tower) (same); Cellular Tel. Co. v. Town of Oyster Bay, 166 F.3d 490, 497 (2d Cir. 1999)
(addressing violation of Section 332(c)(7)(B)(v) of the Act); AT&T Mobility Servs., LLC v. Vill. of Corrales, 127 F.
Supp. 3d 1169, 1175-76 (D.N.M. 2015) (addressing violation of Section 332(c)(7)(B)(i)(I)); Bell Atl. Mobile of
Rochester v. Town of Irondequoit, 848 F. Supp. 2d 391, 403 (W.D.N.Y. 2012) (addressing violation of Section
332(c)(7)(B)(ii)); New Cingular Wireless PCS, LLC v. City of Manchester, 2014 WL 79932, *8 (D.N.H. Feb. 28,
2014) (addressing violation of Section 332(c)(7)(B)(i)(11)).

343 See, e.g., Nat’l Tower, 297 F.3d at 21-22; AT&T Mobility, 127 F. Supp. 3d at 1176.

344 See, e.g., Green Mountain Realty, 750 F.3d at 41-42; Nat’l Tower, 297 F.3d at 24-25; Cellular Tel. Co., 166 F.3d
at 497; Bell Atl. Mobile, 848 F. Supp. 2d at 403; New Cingular Wireless PCS, 2014 WL 79932, *8.
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courts will typically find expedited and preliminary and permanent injunctive relief warranted for
violations of Sections 332(c)(7)(B)(i)(II) and 332(c)(7)(B)(ii) of the Act when addressing the
circumstances discussed in this Order. Prior findings that preliminary and permanent injunctive relief
best advances Congress’s intent in assuring speedy resolution of issues encompassed by Section
332(c)(7)(B) appear equally true in the case of deployments of Small Wireless Facilities covered by our
interpretation of Section 332(c)(7)(B)(ii) in this Third Report and Order.?*> Although some courts, in
deciding whether an injunction is the appropriate form of relief, have considered whether a siting
authority’s delay resulted from bad faith or involved other abusive conduct,**® we do not read the trend in
court precedent overall to treat such considerations as more than relevant (as opposed to indispensable) to
an injunction. We believe that this approach is sensible because guarding against barriers to the
deployment of personal wireless facilities not only advances the goal of Section 332(c)(7)(B) but also
policies set out elsewhere in the Communications Act and 1996 Act, as the Commission recently has
recognized in the case of Small Wireless Facilities.*” This is so whether or not these barriers stem from
bad faith. Nor do we anticipate that there would be unresolved issues implicating the siting authority’s
expertise and therefore requiring remand in most instances.

122.  In light of the more detailed interpretations that we adopt here regarding reasonable time
frames for siting authority action on specific categories of requests—including guidance regarding
circumstances in which longer time frames nonetheless can be reasonable—we expect that litigation
generally will involve issues that can be resolved entirely by the relevant court. Thus, as the Commission
has stated in the past, “in the case of a failure to act within the reasonable time frames set forth in our
rules, and absent some compelling need for additional time to review the application, we believe that it
would also be appropriate for the courts to treat such circumstances as significant factors weighing in
favor of [injunctive] relief.”**® We therefore caution those involved in potential future disputes in this
area against placing too much weight on the Commission’s recognition that a siting authority’s failure to
act within the associated timeline might not always result in a preliminary or permanent injunction under
the Section 332(c)(7)(B) framework while placing too little weight on the Commission’s recognition that
policies established by federal communications laws are advanced by streamlining the process for
deploying wireless facilities.

123.  We anticipate that the traditional requirements for awarding preliminary or permanent
injunctive relief would likely be satisfied in most cases and in most jurisdictions where a violation of
332(c)(7)(B)(1)(IT) and/or 332(c)(7)(B)(ii) is found. Typically, courts require movants to establish the
following elements of preliminary or permanent injunctive relief: (1) actual success on the merits for
permanent injunctive relief and likelihood of success on the merits for preliminary injunctive relief, (2)
continuing irreparable injury, (3) the absence of an adequate remedy at law, (4) the injury to the movant
outweighs whatever damage the proposed injunction may cause the opposing party, and (5) award of
injunctive relief would not be adverse to the public interest. 3*> Actual success on the merits would be

345 See Green Mountain Realty Corp., 750 F.3d at 41 (reasoning that remand to the siting authority “would not be in
accordance with the text or spirit of the Telecommunications Act); Cellular Tel. Co, 166 F.3d at 497 (noting “that
injunctive relief best serves the TCA’s stated goal of expediting resolution” of cases brought under 47 U.S.C. §

332(c)(N)(B)(V))-

346 See, e.g., Nat’l Tower, 297 F.3d at 23; Up State Tower Co. v. Town of Kiantone, 718 Fed. Appx. 29, 32 (2d Cir.
2017) (Summary Order).

347 See, e.g., Wireless Infrastructure Second R&O, FCC 18-30 at para. 62; Wireless Infrastructure NPRM/NOI, 32
FCC Rcd at 3332, para. 5.

348 2014 Wireless Infrastructure Order, 29 FCC Red at 12978, para, 284.

349 Pub. Serv. Tel. Co. v. Georgia Pub. Serv. Comm’n, 755 F. Supp. 2d 1263, 1273 (N.D. Ga.), aff’d, 404 F. App’x

439 (11th Cir. 2010); Klay v. United Healthgroup, Inc., 376 F.3d 1092, 1097 (11th Cir. 2004); Nat. Res. Def.

Council v. Texaco Ref. & Mktg., Inc., 906 F.2d 934, 941 (3d Cir. 1990); Randolph v. Rodgers, 170 F.3d 850, 857

(8th Cir. 1999); Prairie Band Potawatomi Nation v. Wagnon, 476 F.3d 818, 822 (10th Cir. 2007); Walters v. Reno,

145 F.3d 1032, 1048 (9th Cir. 1998); K-Mart Corp. v. Oriental Plaza, Inc., 875 F.2d 907, 914—15 (1st Cir. 1989).
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demonstrated when an applicant prevails in its failure-to-act or effective prohibition case; likelihood of
success would be demonstrated because, as discussed, missing the shot clocks, depending on the type of
deployment, presumptively prohibits the provision of personal wireless services and/or violates Section
332(c)(7)(B)(ii)’s requirement to act within a reasonable period of time.>*® Continuing irreparable injury
likely would be found because remand to the siting authority “would serve no useful purpose” and would
further delay the applicant’s ability to provide personal wireless service to the public in the area where
deployment is proposed, as some courts have previously determined.’*! There also would be no adequate
remedy at law because applicants “have a federal statutory right to participate in a local [personal wireless
services] market free from municipally-imposed barriers to entry,” and money damages cannot directly
substitute for this right.>> The public interest and the balance of harms also would likely favor the award
of a preliminary or permanent injunction because the purpose of Section 332(c)(7) is to encourage the
rapid deployment of personal wireless facilities while preserving, within bounds, the authority of states
and localities to regulate the deployment of such facilities, and the public would benefit if further delays
in the deployment of such facilities—which a remand would certainly cause—are prevented.*> We also
expect that the harm to the siting authority would be minimal because the only right of which it would be
deprived by a preliminary or permanent injunction is the right to act on the siting application beyond a
reasonable time period,*> a right that “is not legally cognizable, because under [Sections
332(c)(7)(B)(1)(II) and 332(c)(7)(B)(ii)], the [siting authority] has no right to exercise this power.”3%
Thus, in the context of Small Wireless Facilities, we expect that the most appropriate remedy in typical
cases involving a violation of Sections 332(c)(7)(B)(i)(II) and/or 332(c)(7)(B)(ii) is the award of
injunctive relief in the form of an order to issue all necessary authorizations.3%

124.  Our approach advances Section 332(c)(7)(B)(v)’s provision that certain siting disputes,
including those involving a siting authority’s failure to act, shall be heard and decided by a court of
competent jurisdiction on an expedited basis. The framework reflected in this Order will provide the
courts with substantive guiding principles in adjudicating Section 332(c)(7)(B)(v) cases, but it will not
dictate the result or the remedy appropriate for any particular case; the determination of those issues will
remain within the courts’ domain.’” This accords with the Fifth Circuit’s recognition in City of Arlington

(Continued from previous page)
Note that the standards for permanent injunctive relief differ in some respects among the circuits and the states. For
example, “most courts do not consider the public interest element in deciding whether to issue a permanent
injunction, though the Third Circuit has held otherwise.” Klay, 376 F.3d at 1097. Courts in the Second Circuit
consider only irreparable harm and success on the merits. Omnipoint Commc 'ns, Inc. v. Vill. of Tarrytown Planning
Bd., 302 F. Supp. 2d 205, 225 (S.D.N.Y. 2004). The Third and Fifth Circuits have precedents holding that
irreparable harm is not an essential element of a permanent injunction. See Roe v. Operation Rescue, 919 F.2d 857,
873 n. 8 (3d Cir. 1990); Lewis v. S. S. Baune, 534 F.2d 1115, 1123-24 (5th Cir. 1976). For the sake of
completeness, our analysis discusses all of the elements that have been used in decided cases.

350 See New Jersey Payphone, 130 F. Supp. 2d at 640.

351 See Vill. of Tarrytown Planning Bd., 302 F. Supp. 2d at 225-26 (quoting Nextel Partners, Inc. v. Town of
Ambherst, N.Y., 251 F. Supp. 2d 1187, 1201 (W.D.N.Y. 2003)); see Upstate_Cellular Network v. City of Auburn, 257
F. Supp. 3d 309, 318 (N.D.N.Y. 2017).

352 New Jersey Payphone, 130 F. Supp. 2d at 641.
333 City of Arlington, 668 F.3d at 234.
354 Contra 47 U.S.C. 332(c)(7)(B)(ii).
355 New Jersey Payphone, 130 F. Supp. 2d at 641.

336 See Cellular Tel. Co, 166 F.3d at 496. While our discussion here focused on cases that apply the permanent
injunction standard, we have the same view regarding relief under the preliminary injunction standard when a
locality fails to act within the applicable shot clock periods. See, e.g., Winter v. Natural Res. Def. Council, Inc., 555
U.S. 7, 22 (2008) (discussing the standard for preliminary injunctive relief).

357 Several commenters support this position, urging the Commission to reaffirm that adversely affected applicants
must seek redress from the courts. See, e.g., League of Ar Cities and Towns ef al. Comments at 14-21; Philadelphia
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that the Act could be read “as establishing a framework in which a wireless service provider must seek a
remedy for a state or local government’s unreasonable delay in ruling on a wireless siting application in a
court of competent jurisdiction while simultaneously allowing the FCC to issue an interpretation of

§ 332(¢)(7)(B)(ii) that would guide courts’ determinations of disputes under that provision.”3>8

125.  The guidance provided here should reduce the need for, and complexity of, case-by-case
litigation and reduce the likelihood of vastly different timing across various jurisdictions for the same
type of deployment.?>® This clarification, along with the other actions we take in this Third Report and
Order, should streamline the courts’ decision-making process and reduce the possibility of inconsistent
rulings. Consequently, we believe that our approach helps facilitate courts’ ability to “hear and decide
such [lawsuits] on an expedited basis,” as the statute requires.3*

126.  Reducing the likelihood of litigation and expediting litigation where it cannot be avoided
should significantly reduce the costs associated with wireless infrastructure deployment. For instance,
WIA states that if one of its members were to challenge every shot clock violation it has encountered, it
would be mired in lawsuits with forty-six localities.?! And this issue is likely to be compounded given
the expected densification of wireless networks. Estimates indicate that deployments of small cells could
reach up to 150,000 in 2018 and nearly 800,000 by 2026.3%2 If, for example, 30 percent (based on T-
Mobile’s experience?*?) of these expected deployments are not acted upon within the applicable shot clock

(Continued from previous page)
Comments at 2; Philadelphia Reply at 4-6; City of San Antonio et al. Comments, Exh. B at 14-15; San Francisco
Comments at 16-17; Colorado Munis Comments at 7; CWA Reply at 5; Fairfax County Comments at 12-15;
AASHTO Comments at 20-21, 23 (ID Dept. of Trans. Comments); NATOA Comments, Attach. 3 at 53-55; NLC
Comments at 3-4; Smart Communities Comments at 39-43. Our interpretation thus preserves a meaningful role for
courts under Section 332(c)(7)(B)(v), contrary to the concern some commenters expressed with particular focus on
alternative proposals we do not adopt, such as a deemed granted remedy. See, e.g., Colorado Comm. and Utility AlL
et al. Comments at 6-7; League of Az Cities and Towns et al. Comments at 14-23; Philadelphia Comments at 2;
Baltimore Reply at 11; City of San Antonio et al. Reply at 2; San Francisco Reply at 6; League of Az Cities and
Towns et al. Reply at 2-3. In addition, our interpretation of Section 332(c)(7)(B)(ii) does not result in a regime in
which the Commission could be seen as implicitly issuing local land use permits, a concern that states and localities
raised regarding an absolute deemed granted remedy, because applicants are still required to petition a court for
relief, which may include an injunction directing siting authorities to grant the application. See Alexandria
Comments at 2; Baltimore Reply at 10; Philadelphia Reply at 8; Smart Cities Coal Comments at ii, 4, 39.

338 City of Arlington, 668 F.3d at 250.

359 The likelihood of non-uniform or inconsistent rulings on what time frames are reasonable or what circumstances
could rebut the presumptive reasonableness of the shot clock periods stems from the intrinsic ambiguity of the
phrase “reasonable period of time,” which makes it susceptible of varying constructions. See City of Arlington, 668
F.3d at 255 (noting “that the phrase ‘a reasonable period of time,” as it is used in § 332(c)(7)(B)(ii), is inherently
ambiguous”); Capital Network System, Inc. v. FCC, 28 F.3d 201, 204 (D.C. Cir. 1994) (“Because ‘just,” “unjust,’
‘reasonable,” and ‘unreasonable’ are ambiguous statutory terms, this court owes substantial deference to the
interpretation the Commission accords them.”). See also Lightower Comments at 3 (“The lack of consistent
guidance regarding statutory interpretation is creating uncertainty at the state and local level, with many local
jurisdictions seeming to simply make it up as they go. Differences in the federal courts are only exacerbating the
patchwork of interpretations at the state and local level.”).

360 47 U.S.C. § 332(c)(7)(B)(v).
361 WIA Comments at 16.

362 Comment Sought on Streamlining Deployment of Small Cell Infrastructure by Improving Wireless Facilities
Siting Policies; Mobilitie, LLC Petition for Declaratory Ruling, Public Notice, 31 FCC Red 13360, 13363-64 (2016)
(citing S&P Global Market Intelligence, John Fletcher, Small Cell and Tower Projections through 2026, SNL Kagan
Wireless Investor (Sept. 27, 2016)).

363 T_Mobile Comments at 8.
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period, that would translate to 45,000 violations in 2018 and 240,000 violations in 2026.3%* These sheer
numbers would render it practically impossible to commence Section 332(c)(7)(B)(v) cases for all
violations, and litigation costs for such cases likely would be prohibitive and could virtually bar providers
from deploying wireless facilities.3¢

127.  Our updated interpretation of Section 332(c)(7) for Small Wireless Facilities effectively
balances the interest of wireless service providers to have siting applications granted in a timely and
streamlined manner*¢® and the interest of localities to protect public safety and welfare and preserve their
authority over the permitting process.?’ Our specialized deployment categories, in conjunction with the
acknowledgement that in rare instances, it may legitimately take longer to act, recognize that the siting
process is complex and handled in many different ways under various states’ and localities’ long-
established codes. Further, our approach tempers localities’ concerns about the inflexibility of the
Wireless Infrastructure NPRM/NOI’s deemed granted proposal because the new remedy we adopt here
accounts for the breadth of potentially unforeseen circumstances that individual localities may face and
the possibility that additional review time may be needed in truly exceptional circumstances.’*® We
further find that our interpretive framework will not be unduly burdensome on localities because a
number of states have already adopted even more stringent deemed granted remedies.3%

128. At the same time, there may be merit in the argument made by some commenters that the
FCC has the authority to adopt a deemed granted remedy.? Nonetheless, we do not find it necessary to
decide that issue today, as we are confident that the rules and interpretations adopted here will provide
substantial relief, effectively avert unnecessary litigation, allow for expeditious resolution of siting
applications, and strike the appropriate balance between relevant policy considerations and statutory

364 These numbers would escalate under WIA’s estimate that 70 percent of small cell deployment applications
exceed the applicable shot clock. WIA Comments at 7.

365 See CTIA Comments at 9 (explaining that, “[p]articularly for small cells, the expense of litigation can rarely be
justified); WIA Comments at 16 (quoting and discussing Lightower’s Comments in 2016 Streamlining Public
Notice); T-Mobile Comment, Attach. A at 8.

366 See, e.g., AT&T Comments at 26; CCA Comments at 7, 9, 11-12; CCA Reply at 5-6, 8; Cityscape Consultants
Comments at 1; CompTIA Comments at 3; CIC Comments at 17-18; Crown Castle Comments at 23-28; Crown
Castle Reply at 3; CTIA Comments at 7-9, Attach. 1 at 5, 39-43, Attach. 2 at 3, 23-24; GCI Comments at 5-9;
Lightower Comments at 7, 18-19; Samsung Comments at 6; T-Mobile Comments at 13, 16, Attach. A at 25; WIA
Comments at 15-17.

367 See, e.g., Arizona Munis Comments at 23; Arizona Munis Reply at 8-9; Baltimore Reply at 10; Lansing
Comments at 2; Philadelphia Reply at 9-12; Torrance Comments at 1-2; CPUC Comments at 14; CWA Reply at 5;
Minnesota Munis Comments at 9; but see CTIA Reply at 9.

368 See, e.g., Chicago Comments at 2 (contending that wireless facilities siting entails fact-specific scenarios);
AASHTO Comments, Attach. at 40 (MD Dept. of Trans. SHA Comments) (describing the complexity of reviewing
proposed deployments on rights-of-way); AASHTO Comments, Attach. at 51 (Wyoming DOT Comments);
Baltimore Reply at 11; Philadelphia Comments at 4; Alexandria Comments at 6; Mukilteo Comments at 1; Alaska
Dept. of Trans. Comments at 2; Alaska SHPO Reply at 1.

369 See Fla. Stat. Ann. § 365.172(13)(d)(3.b); Ariz. Rev. Stat. Ann. § 9-594(C) (3); 53 Pa. Stat. Ann. § 11702.4; Cal.

Gov't Code § 65964.1; Va. Code Ann. § 15.2-2232; Va. Code Ann. § 15.2-2316.4; Va. Code Ann. § 56-484.29; Va.

Code Ann. § 56-484.28; Ky. Rev. Stat. Ann. § 100.987; N.H. Rev. Stat. Ann. § 12-K:10; Wis. Stat. Ann. § 66.0404;

Kan. Stat. Ann. § 66-2019(h)(3); Del. Code Ann. tit. 17, § 1609; Towa Code Ann. § 8C.7A(3)(c)(2); lowa Code Ann.
§ 8C.4(4)(5); Iowa Code Ann. § 8C.5; Mich. Comp. Laws Ann. § 125.3514. See also CCA Reply at 9.

370 See, e.g., CTIA Comments at 10-11; T-Mobile Comments at 15-18, Verizon Comments at 37, 39-41, WIA
Comments at 17-20.
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objectives’’! guiding our analysis.?”

129.  We expect that our decision here will result in localities addressing applications within
the applicable shot clocks in a far greater number of cases. Moreover, we expect that the limited
instances in which a locality does not issue a decision within that time period will result in an increase in
cases where the locality then issues all needed permits. In what we expect would then be only a few cases
where litigation commences, our decision makes clear the burden that localities would need to clear in
those circumstances. 3> Our updated interpretation of Section 332 for Small Wireless Facilities will help
courts to decide failure-to-act cases expeditiously and avoid delays in reaching final dispositions.37*
Placing this burden on the siting authority should address the concerns raised by supporters of a deemed
granted remedy—that filing suit in court to resolve a siting dispute is burdensome and expensive on
applicants, the judicial system, and citizens—because our interpretations should expedite the courts’

371 City of Arlington, 668 F.3d at 234 (noting that the purpose of Section 332(c)(7) is to balance the competing
interests to preserve the traditional role of state and local governments in land use and zoning regulation and the
rapid development of new telecommunications technologies).

372 See supra paras. 119-20 (explaining how the remedy strikes the proper balance between competing interests).
Because our approach to shot clocks involves our interpretation of Section 332(¢)(7)(B)(ii) and the consequences
that flow from that—and does not rely on Section 253 of the Act—we need not, and thus do not, resolve disputes
about the potential use of Section 253 in this specific context, such as whether it could serve as authority for a
deemed granted or similar remedy. See, e.g., San Francisco Comments at 9-10; CPUC Comments at 10; Smart
Communities Comments at 4-11, 21; Smart Communities Reply at 78-79; League of Az Cities and Towns ef al.
Reply at 4; Alexandria Comments at 5; Irvine Comments at 5; Minnesota Cities Comments at 11-13; Philadelphia
Reply at 2, 7; Fairfax County Comments at 17; Greenlining Reply at 4; NRUC Reply at 3-5; NATOA June 21, 2018
Ex Parte Letter. To the extent that commenters raise arguments regarding the proper interpretation of “prohibit or
have the effect of prohibiting” under Section 253 or the scope of Section 253, these issues are discussed in the
Declaratory Ruling, see supra paras. 34-42.

373 See App Association Comments at 9; CCI Comments at 6-8; Conterra Comments at 14-17; ExteNet Comments at
13; T-Mobile Comments at 17; Quintillion Reply at 6; Verizon Comments at 8-18; WIA Comments at 9-10. WIA
contends that adoption of a deemed granted remedy is needed because various courts faced with shot clock claims
have failed to provide meaningful remedies, citing as an example a case in which the court held that the town failed
to act within the shot clock period but then declined to issue an injunction directing the siting agency to grant the
application. WIA Comments at 16-17. However, a number of cases involving violations of the “reasonable period
of time” requirement of Section 332(c)(7)(B)(ii)—decided either before or after the promulgation of the
Commission’s Section 332(c)(7)(B)(ii) shot clocks—have concluded with an award of injunctive relief. See, e.g.,
Upstate Cellular Network, 257 F. Supp. 3d at 318 (concluding that the siting authority’s failure to act within the
150-day shot clock was unreasonable and awarding a permanent injunction in favor of the applicant); 4m. Towers,
Inc. v. Wilson County, No. 3:10-CV-1196, 2014 WL 28953, at *13—14 (M.D. Tenn. Jan. 2, 2014) (finding that the
county failed to act within a reasonable period of time, as required under Section 332(c)(7)(B)(ii), and granting an
injunction directing the county to approve the applications and issue all necessary authorizations for the applicant to
build and operate the proposed tower); Cincinnati Bell Wireless, LLC v. Brown County, Ohio, No. 1:04-CV-733,
2005 WL 1629824, at *4—5 (S.D. Ohio July 6, 2005) (finding that the county failed to act within a reasonable period
of time under Section 332(c)(7)(B)(ii) and awarding injunctive relief). But see Up State Tower Co. v. Town of
Kiantone, 718 Fed. Appx. 29 (2d Cir. 2017) (declining to reverse district court’s refusal to issue injunction
compelling immediate grant of application). Courts have also held “that injunctive relief best serves the TCA’s
stated goal of expediting resolution of” cases brought under Section 332(c)(7)(B)(v). Cellular Tel. Co., 166 F.3d at
497; Brehmer v. Planning Bd. of Town of Wellfleet, 238 F.3d 117, 121 (1st Cir. 2001). Under these circumstances,
we do not agree with WIA that courts have failed to provide meaningful remedies to such an extent as would require
the adoption of a deemed granted remedy.

374 Zoning Bd. of Adjustment of the Borough of Paramus, N.J., 21 F. Supp. 3d at 383, 387 (more than four-and-a-half
years for Sprint to prevail in court), aff'd, 606 F. App’x 669 (3d Cir. 2015); Vill. of Corrales, 127 F. Supp. 3d 1169
(nineteen months from complaint to grant of summary judgment); Orange County—Poughkeepsie Ltd. P’ship v.

Town of E. Fishkill, 84 F. Supp. 3d 274, 293 (S.D.N.Y.), aff’d sub nom., Orange County—County Poughkeepsie Ltd.
P’ship v. Town of E. Fishkill, 632 F. App’x 1 (2d Cir. 2015) (seventeen months from complaint to grant of summary
judgment).
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decision-making process.

130.  We find that the more specific deployment categories and shot clocks, which
presumptively represent the reasonable period within which to act, will prevent the outcome proponents
of a deemed granted remedy seek to avoid: that siting agencies would be forced to reject applications
because they would be unable to review the applications within the prescribed shot clock period.?”
Because the more specific deployment categories and shot clocks inherently account for the nature and
scope of a variety of deployment applications, our new approach should ensure that siting agencies have
adequate time to process and decide applications and will minimize the risk that localities will fail to act
within the established shot clock periods. Further, in cases where a siting authority misses the deadline,
the opportunity to demonstrate exceptional circumstances provides an effective and flexible way for siting
agencies to justify their inaction if genuinely warranted. Our overall framework, therefore, should
prevent situations in which a siting authority would feel compelled to summarily deny an application
instead of evaluating its merits within the applicable shot clock period.’”® We also note that if the
approach we take in this Order proves insufficient in addressing the issues it is intended to resolve, we
may again consider adopting a deemed granted remedy in the future.

131.  Some commenters also recommend that the Commission issue a list of “Best Practices”
or “Recommended Practices.”3”” The joint comments filed by NATOA and other government
associations suggest the “development of an informal dispute resolution process to remove parties from
an adversarial relationship to a partnership process designed to bring about the best result for all
involved” and the development of “a mediation program which could help facilitate negotiations for
deployments for parties who seem to have reached a point of intractability.”?’® Although we do not at this
time adopt these proposals, we note that the steps taken in this order are intended to facilitate cooperation
between parties to reach mutually agreed upon solutions. For example, as explained below, mutual
agreement between the parties will toll the running of the shot clock period, thereby allowing parties to
resolve disagreements in a collaborative, instead of an adversarial, setting.3”®

C. Clarification of Issues Related to All Section 332 Shot Clocks

1. Authorizations Subject to the “Reasonable Period of Time” Provision of
Section 332(c)(7)(B)(ii)

132.  Asindicated above, Section 332(c)(7)(B)(ii) requires state and local governments to act
“within a reasonable period of time” on “any request for authorization to place, construct, or modify
personal wireless service facilities.”3 Neither the 2009 Declaratory Ruling nor the 2014 Wireless
Infrastructure Order addressed the specific types of authorizations subject to this requirement. Industry
commenters contend that the shot clocks should apply to all authorizations a locality may require, and to
all aspects of and steps in the siting process, including license or franchise agreements to access ROW,
building permits, public notices and meetings, lease negotiations, electric permits, road closure permits,
aesthetic approvals, and other authorizations needed for deployment.3®' Local siting authorities, on the
other hand, argue that a broad application of Section 332 will harm public safety and welfare by not

375 Baltimore Reply at 12; Mukilteo Comments at 1; Cities of San Antonio ef al. Reply at 10; Washington Munis
Comments, Attach. 1 at 8-9; but see CTIA Reply at 9.

376 We also note that a summary denial of a deployment application is not permitted under Section 332(c)(7)(B)(iii),
which requires the siting authority to base denials on “substantial evidence contained in a written record.”

377 KS Rep. Sloan Comments at 2; Nokia Comments at 10.
378 NATOA et al. Comments at 16-17.

379 See infra paras. 145-46.

380 See 47 U.S.C. § 332(c)(7)(B)(ii).

31 See, e.g., CTIA Comments at 15; CTIA Reply at 10; Mobilitie Comments at 6-7; WIA Comments at 24; WIA
Reply at 13; T-Mobile Comments at 21-22; CCA Reply at 9; Sprint June 18 Ex Parte at 3.
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giving them enough time to evaluate whether a proposed deployment endangers the public.3¥? They assert
that building and encroachment permits should not be subsumed within the shot clocks because these
permits incorporate essential health and safety reviews.3# After carefully considering these arguments,
we find that “any request for authorization to place, construct, or modify personal wireless service
facilities” under Section 332(c)(7)(B)(ii) means all authorizations necessary for the deployment of
personal wireless services infrastructure. This interpretation finds support in the record and is consistent
with the courts’ interpretation of this provision and the text and purpose of the Act.

133.  The starting point for statutory interpretation is the text of the statute,’®* and here, the
statute is written broadly, applying to “any” request for authorization to place, construct, or modify
personal wireless service facilities. The expansive modifier “any” typically has been interpreted to mean
“one or some indiscriminately of whatever kind,” unless Congress “add[ed] any language limiting the
breadth of that word.”%% The title of Section 332(c)(7) (“Preservation of local zoning authority”) does not
restrict the applicability of this section to zoning permits in light of the clear text of Section
332(c)(7)(B)(i1).*% The text encompasses not only requests for authorization to place personal wireless
service facilities, e.g., zoning requests, but also requests for authorization to construct or modify personal
wireless service facilities. These activities typically require more than just zoning permits. For example,
in many instances, localities require building permits, road closure permits, and the like to make
construction or modification possible.’¥” Accordingly, the fact that the title standing alone could be read

382 League of Az Cities and Towns et al. Reply at 21-22. See also Arlington County, Sept. 18 Ex Parte Letter at 1-2
(asserting that it is infeasible to have the shot clock encompass all steps related the small cell siting process because
there is no single application to get ROW access, public notice, lease negotiations, road closures, etc.; because these
are separate processes involving different departments; and because the timeline in some instances will depend on the
applicant, or the required information may interrelate in a manner that makes doing them all at once infeasible); Letter
from Robert McBain, Mayor, Piedmont, CA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 et al., at 3
(filed Sept. 18, 2018).

383 League of Az Cities and Towns et al. Reply at 21-22.

384 Implementation of Section 402(b)(1)(a) of the Telecommunications Act of 1996, Notice of Proposed Rulemaking,
11 FCC Red 11233 (1996); 2002 Biennial Regulatory Review, Report, 18 FCC Red 4726, 4731-32 (2003); Perrin v.
United States, 444 U.S. 37, 42 (1979) (“A fundamental canon of statutory construction is that, unless otherwise
defined, words will be interpreted as taking their ordinary, contemporary, common meaning.”); Communications
Assistance for Law Enf’t Act & Broadband Access & Servs., First Report and Order and Further Notice of Proposed
Rulemaking, 20 FCC Rcd. 14989, 14992-93, para. 9 (2005) (interpreting an ambiguous statute by considering the
“structure and history of the relevant provisions, including Congress’s stated purposes” in order to “faithfully
implement[] Congress’s intent”); Cohen v. JP Morgan Chase & Co., 498 F.3d 111, 116 (2d Cir. 2007) (using
legislative history “to identify Congress’s clear intent”); Arnold v. United Parcel Serv., Inc., 136 F.3d 854, 858 (1st
Cir. 1998) (same).

385 United States v. Gonzales, 520 U.S. 1, 5 (1997) (quoting Webster’s Third New International Dictionary 97
(1976)); HUD v. Rucker, 535 U.S. 125, 131 (2002).

386 See Bhd. of R. R. Trainmen v. Baltimore & O. R. Co., 331 U.S. 519, 528-29 (1947) (“[H]eadings and titles are
not meant to take the place of the detailed provisions of the text.” ). Our conclusion is also consistent with our
interpretation that Sections 253 and 332(c)(7) apply to fees for all applications related to a Small Wireless Facility.
See supra para. 50.

387 See, e.g., Virginia Joint Commenters Comments at 21-22 (stating that deployment of personal wireless facilities
generally requires excavation and building permits); San Francisco Comments at 4-7, 12, 20-22 (describing the
permitting process in San Francisco, the layers of multi-departmental review involved, and the required
authorizations before certain personal wireless facilities can be constructed); Smart Cities Coal. Comments at 33-34
(describing several authorizations necessary to deploy personal wireless facilities depending on the location, e.g.,
public rights-of-way and other public properties, of the proposed site and the size of the proposed facility).
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to limit Section 332(c)(7) to zoning decisions does not overcome the specific language of Section
332(c)(7)(B)(ii), which explicitly applies to a variety of authorizations.?%*

134.  The purpose of the statute also supports a broad interpretation. As noted above, the
Supreme Court has stated that the 1996 Act was enacted “to promote competition and higher quality in
American telecommunications services and to encourage the rapid deployment of new
telecommunications technologies” by, inter alia, reducing “the impediments imposed by local
governments upon the installation of facilities for wireless communications, such as antenna towers.”3
A narrow reading of the scope of Section 332 would frustrate that purpose by allowing local governments
to erect impediments to the deployment of personal wireless services facilities by using or creating other
forms of authorizations outside of the scope of Section 332(c)(7)(B)(ii).>*° This is especially true in
jurisdictions requiring multi-departmental siting review or multiple authorizations. 3!

135.  In addition, our interpretation remains faithful to the purpose of Section 332(c)(7) to
balance Congress’s competing desires to preserve the traditional role of state and local governments in
regulating land use and zoning, while encouraging the rapid development of new telecommunications
technologies.’*> Under our interpretation, states and localities retain their authority over personal wireless
facilities deployment. At the same time, deployment will be kept on track by ensuring that the entire
approval process necessary for deployment is completed within a reasonable period of time, as defined by
the shot clocks addressed in this Third Report and Order.

136. A number of courts have either explicitly or implicitly adopted the same view, that all
necessary permits are subject to Section 332. For example, in Cox Communications PCS, L.P. v. San
Marcos, the court considered an excavation permit application as falling within the parameters of Section
3323 In USCOC of Greater Missouri, LLC v. County of Franklin, the Eighth Circuit reasoned that
“[t]he issuance of the requisite building permits” for the construction of a personal wireless services
facility arises under Section 332(c)(7).>** In Ogden Fire Co. No. 1 v. Upper Chichester Township, the
Third Circuit affirmed the district court’s order compelling the township to issue a building permit for the

388 See Bhd. of R. R. Trainmen v. Baltimore & O. R. Co., 331 U.S. 519, 528-29 (1947). If the title of Section
332(c)(7) were to control the interpretation of the text, it would render superfluous the provision of Section
332(c)(7)(B)(ii) that applies to “authorization to . . . construct, or modify personal wireless service facilities” and
give effect only to the provision that applies to “authorization to place . . . personal wireless service facilities.” This
result would “flout[] the rule that ‘a statute should be construed so that effect is given to all its provisions, so that no
part will be inoperative or superfluous.’” Clark v. Rameker, 134 S. Ct. 2242, 2248 (2014) (quoting Corley v. United
States, 556 U.S. 303, 314 (2009)).

389 City of Rancho Palos Verdes v. Abrams, 544 U.S. at 115 (internal quotation marks and citations omitted).

390 For example, if we were to interpret Section 332(c)(7)(B)(ii) to cover only zoning permits, states and localities
could delay their consideration of other permits (e.g., building, electrical, road closure or other permits) to thwart the
proposed deployment.

91 See, e.g., Virginia Joint Commenters Comments at 21-22; San Francisco Comments at 4-7, 12, 20-22; Smart
Communities Comments at 33-34; CTIA Comments at 15 (stating that some jurisdictions “impose multiple,
sequential stages of review”); WIA Comments at 24 (noting that “[m]any jurisdictions grant the application within
the shot clock period only to stall on issuing the building permit”); Verizon Comments at 6 (stating that “[a] large
Southwestern city requires applicants to obtain separate and sequential approvals from three different governmental
bodies before it will consider issuing a temporary license agreement to access city rights-of-way”); Sprint June 18
Ex Parte at 3 (noting that “after a land-use permit or attachment permit is received, many localities still require
electric permits, road closure permits, aesthetic approval, and other types of reviews that can extend the time
required for final permission well beyond just the initial approval.”).

392 City of Arlington, 668 F.3d at 234.

393 Cox Commc’ns PCS, L.P. v. San Marcos, 204 F. Supp. 2d 1272 (S.D. Cal. 2002).

394 USCOC of Greater Mo., LLC v. County of Franklin, 636 F.3d 927, 931-32 (8th Cir. 2011).
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construction of a wireless facility after finding that the township had violated Section 332(c)(7).3** In
Upstate Cellular Network v. Auburn, the court directed the city to approve the application, including site
plan approval by the planning board, granting a variance by the zoning authority, and “any other
municipal approval or permission required by the City of Auburn and its boards or officers, including but
not limited to, a building permit.”*¢ And in Pl Telecom Infrastructure V, LLC v. Georgetown—Scott
County Planning Commission, the court ordered that the locality grant “any and all permits necessary for
the construction of the proposed wireless facility.””?*” Our interpretation is also consistent with judicial
precedents involving challenges under Section 332(c)(7)(B) to denials by a wide variety of governmental
entities, many of which involved variances,?*® special use/conditional use permits,*” land disturbing
activity and excavation permits,*? building permits,*! and a state department of education permit to
install an antenna at a high school.*> Notably, a lot of cases have involved local agencies that are
separate and distinct from the local zoning authority,*? confirming that Section 332(c)(7)(B) is not
limited in application to decisions of zoning authorities. Our interpretation also reflects the examples in
the record where providers are required to obtain other types of authorizations besides zoning permits
before they can “place, construct, or modify personal wireless service facilities.”4%

137.  We reject the argument that this interpretation of Section 332 will harm the public
because it would “mean that building and safety officials would have potentially only a few days to

395 Ogden Fire Co. No. 1 v. Upper Chichester TP., 504 F.3d 370, 395-96 (3d Cir. 2007).
39 Upstate Cellular Network, 257 F. Supp. 3d at 319.

397 PI Telecom Infrastructure V, LLC v. Georgetown—Scott County Planning Commission, 234 F. Supp. 3d 856, 872
(E.D. Ky. 2017). Accord T-Mobile Ne. LLC v. Lowell, Civil Action No. 11-11551-NMG, 2012 WL 6681890, *6-7,
*11 (D. Mass. Nov. 27, 2012) (directing the zoning board “to issue all permits and approvals necessary for the
construction of the plaintiffs’ proposed telecommunications facility”); New Par v. Franklin County Bd. of Zoning
Appeals, No. 2:09—cv—1048, 2010 WL 3603645, *4 (S.D. Ohio Sept. 10, 2010) (enjoining the zoning board to “grant
the application and issue all permits required for the construction of the” proposed wireless facility).

398 See, e.g., New Par v. City of Saginaw, 161 F. Supp. 2d 759, 760 (E.D. Mich. 2001), aff’d, 301 F.3d 390 (6th Cir.
2002)

399 See, e.g., Virginia Metronet, Inc. v. Bd. of Sup 'rs of James City County, 984 F. Supp. 966, 968 (E.D. Va. 1993);
Cellular Tel. Co., 166 F.3d at 491; T-Mobile Cent., LLC v. Unified Gov't of Wyandotte County, 546 F.3d 1299, 1303
(10th Cir. 2008); City of Anacortes, 572 F.3d at 989; Helcher, 595 F.3d at 713-14; AT&T Wireless Servs. of
California LLC v. City of Carlisbad, 308 F. Supp. 2d 1148, 1152 (S.D. Cal. 2003); PrimeCo Pers. Commc’ns L.P. v.
City of Mequon, 242 F. Supp. 2d 567, 570 (E.D. Wis.), aff’d, 352 F.3d 1147 (7th Cir. 2003); Preferred Sites, LLC v.
Troup County, 296 F.3d 1210, 1212 (11th Cir. 2002).

400 See, e.g., Tennessee ex rel. Wireless Income Properties, LLC v. City of Chattanooga, 403 F.3d 392, 394 (6th Cir.
2005); Cox Commc 'ns PCS, L.P. v. San Marcos, 204 F. Supp. 2d 1272 (S.D. Cal. 2002).

401 See, e.g., Upstate Cellular Network, 257 F. Supp. 3d at 319; Ogden Fire Co. No. 1 v. Upper Chichester Twp., 504
F.3d 370, 395-96 (3rd Cir. 2007).

402 Sprint Spectrum, L.P. v. Mills, 65 F. Supp. 2d 148, 150 (S.D.N.Y. 1999), aff’d, 283 F.3d 404 (2d Cir. 2002).

403 See, e.g., Tennessee ex rel. Wireless Income Props., LLC v. City of Chattanooga, 403 F.3d 392, 394 (6th Cir.
2005) (city public works department); Sprint PCS Assets, L.L.C. v. City of Palos Verdes Estates, 583 F.3d 716, 720
(9th Cir. 2009) (city public works director, city planning commission, and city council); Sprint Spectrum, L.P. v.
Mills, 65 F. Supp. 2d at 150 (New York State Department of Education).

404 See, e.g., Virginia Joint Commenters Comments at 21-22 (stating that deployment of personal wireless facilities
generally requires excavation and building permits); San Francisco Comments at 4-7, 12, 20-22 (describing the
permitting process in San Francisco, the layers of multi-departmental review involved, and the required
authorizations before certain personal wireless facilities can be constructed); Smart Communities Comments at 33-
34 (describing several authorizations necessary to deploy personal wireless facilities depending on the location, e.g.,
public rights-of-way and other public properties, of the proposed site and the size of the proposed facility).
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evaluate whether a proposed deployment endangers the public.”*> Building and safety officials will be
subject to the same applicable shot clock as all other siting authorities involved in processing the siting
application, with the amount of time allowed varying in the rare case where officials are unable to meet
the shot clock because of exceptional circumstances.

2. Codification of Section 332 Shot Clocks

138.  In addition to establishing two new Section 332 shot clocks for Small Wireless Facilities,
we take this opportunity to codify our two existing Section 332 shot clocks for siting applications that do
not involve Small Wireless Facilities. In the 2009 Declaratory Ruling, the Commission found that 90 days
is a reasonable time frame for processing collocation applications and 150 days is a reasonable time frame to
process applications other than collocations.*® Since these Section 332 shot clocks were adopted as part of a
declaratory ruling, they were not codified in our rules. In the Wireless Infrastructure NPRM/NOI, the
Commission sought comment on whether to modify these shot clocks.*”” We find no need to modify
them here and will continue to use these shot clocks for processing Section 332 siting applications that do
not involve Small Wireless Facilities. “* We do, though, codify these two existing shot clocks in our rules
alongside the two newly-adopted shot clocks so that all interested parties can readily find the shot clock
requirements in one place.*®

139.  While some commenters argue for a 60-day shot clock for all collocation categories,*°
we conclude that we should retain the existing 90-day shot clock for collocations not involving Small
Wireless Facilities. Collocations that do not involve Small Wireless Facilities include deployments of

405 League of Az Cities and Towns et al. Reply at 21-22.
496 2009 Declaratory Ruling, 24 FCC Rcd at 14012-013, paras. 45, 48.
407 Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3332-33, 3334, 3337-38, paras. 6, 9, 17-19.

408 Chicago Comments at 2 (supporting maintaining existing shot clocks); Bellevue et al. Comments at 13-14
(supporting maintaining existing shot clocks).

409 We also adopt a non-substantive modification to our existing rules. We redesignate the rule adopted in 2014 to
codify the Commission’s implementation of the 2012 Spectrum Act, formerly designated as section 1.40001, as
section 1.6100, and we move the text of that rule from Part 1, Subpart CC, to the same Subpart as the new rules
promulgated in this Third Report and Order (Part 1, Subpart U). This recognizes that both sets of requirements
pertain to “State and local government regulation of the placement, construction, and modification of personal
wireless service facilities” (the caption of new Subpart U). The reference in paragraph (a) of that preexisting rule to
47 U.S.C. § 1455 has been consolidated with new rule section 1.6001 to reflect that all rules in Subpart U,
collectively, implement both § 332(c)(7) and § 1455. With those non-substantive exceptions, the text of the 2014
rule has not been changed in any way. Contrary to the suggestion submitted by the Washington Joint Counties, see
Letter from W. Scott Snyder et al., Counsel for the Washington Cities of Bremerton, Mountlake Terrace, Kirkland,
Redmond, Issaquah, Lake Stevens, Richland, and Mukilteo, to Marlene H. Dortch, Secretary, FCC, WT Docket No.
17-79 et al., at 6-7 (filed June 19, 2018), this change is not substantive and does not require advance notice. We find
that “we have good cause to reorganize and renumber our rules in this fashion without expressly seeking comment
on this change, and we conclude that public comment is unnecessary because no substantive changes are being
made. Moreover, the delay engendered by a round of comment would be contrary to the public interest.” See 2017
Pole Replacement Order, 32 FCC Red at 9770, para. 26; see also 5 U.S.C. §553(b)(B) (notice not required “when
the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules
issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest”).

410 CCIA Comments at 10; CCA Comments at 13-14; CCA Reply at 6 (arguing for 30-day shot clock for
collocations and a 60-to-75-day shot clock for all other siting applications); WIA Reply at 21. See also Letter from
Jill Canfield, NTCA Vice President Legal & Industry and Assistant General Counsel, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79, at 2 (filed June 19, 2018) (stating that NTCA supports a revised
interpretation of the phrase “reasonable period of time” as found in Section 332(c) (7)(B)(ii) of the Communications
Act as applicable to small cell facilities and that sixty days for collocations and 90 days for all other small cell siting
applications should provide local officials sufficient time for review of requests to install small cell facilities in
public rights-of-way).
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larger antennas and other equipment that may require additional time for localities to review and
process.*!! For similar reasons, we maintain the existing 150-day shot clock for new construction
applications that are not for Small Wireless Facilities. While some industry commenters such as WIA,
Samsung, and Crown Castle argue for a 90-day shot clock for macro cells and small cells alike, we agree
with commenters such as the City of New Orleans that there is a significant difference between the review
of applications for a single 175-foot tower versus the review of a Small Wireless Facility with much
smaller dimensions.*'?

3. Collocations on Structures Not Previously Zoned for Wireless Use

140.  Wireless industry commenters assert that they should be able to take advantage of the
Section 332 collocation shot clock even when collocating on structures that have not previously been
approved for wireless use.*'® Siting agencies respond that the wireless industry is effectively seeking to
have both the collocation definition and a reduced shot clock apply to sites that have never been approved
by the local government as suitable for wireless facility deployment.*#'* We take this opportunity to
clarify that for purposes of the Section 332 shot clocks, attachment of facilities to existing structures
constitutes collocation, regardless whether the structure or the location has previously been zoned for
wireless facilities. As the Commission stated in the 2009 Declaratory Ruling, “an application is a request
for collocation if it does not involve a ‘substantial increase in the size of a tower’ as defined in the
Nationwide Programmatic Agreement (NPA) for the Collocation of Wireless Antennas.”*!> The
definition of “[c]ollocation” in the NPA provides for the “mounting or installation of an antenna on an
existing tower, building or structure for the purpose of transmitting and/or receiving radio frequency
signals for communications purposes, whether or not there is an existing antenna on the structure.” 416
The NPA’s definition of collocation explicitly encompasses collocations on structures and buildings that
have not yet been zoned for wireless use. To interpret the NPA any other way would be unduly narrow
and there is no persuasive reason to accept a narrower interpretation. This is particularly true given that
the NPA definition of collocation stands in direct contrast with the definition of collocation in the

411 Wireless Infrastructure Second R&O, FCC 18-30 at paras. 74-76.

412 New Orleans Comments at 2-3; Samsung Comments at 4-5 (arguing that the Commission should reduce the shot
clock applicable to new construction from 150 days to 90 days); Crown Castle Comments at 29 (stating that a 90-
day shot clock for new facilities is appropriate for macro cells and small cells alike, to the extent such applications
require review under Section 332 at all); TX Hist. Comm. Comments at 2 (arguing that the reasonable periods of
time that the FCC proposed in 2009, 90 days for collocation applications and 150 days for other applications appear
to be appropriate); WIA Comments at 20-23; WIA Reply at 11 (arguing for a 90-day shot clock for applications
involving substantial modifications, including tower extensions; and a 120-day shot clock for applications for all
other facilities, including new macro sites); CTIA Reply at 3 (stating that the Commission should shorten the shot
clocks to 90 days for new facilities).

413 AT&T Comments at 10; AT&T Reply at 9; Verizon Reply at 32; WIA Comments at 22; ExteNet Comments at 9.

414 Bellevue et al. Reply at 6-7 (arguing that the Commission has rejected this argument twice and instead
determined that a collocation occurs when a wireless facility is attached to an existing infrastructure that houses
wireless communications facilities; San Francisco Reply at 7-8 (arguing that under Commission definitions, a utility
pole is neither an existing base station nor a tower; thus, the Commission simply cannot find that adding wireless
facilities to utility pole that has not previously been used for wireless facilities is an eligible facilities request). See,
e.g., Letter from Bonnie Michael, City Council President, Worthington, OH, to Marlene H. Dortch, Secretary, FCC,
WT Docket No. 17-79 et al., at 2 (filed Sept. 18, 2018); Letter from Jill Boudreau, Mayor, Mount Vernon, WA, to
Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 et al., at 2 (filed Sept. 18, 2018).

415 2009 Declaratory Ruling, 24 FCC Red at 14012, para 46.
416 47 CFR Part 1, App. B, NPA, Subsection C, Definitions.
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Spectrum Act, pursuant to which facilities only fall within the scope of an “eligible facilities request” if
they are attached to towers or base stations that have already been zoned for wireless use.*!”

4. When Shot Clocks Start and Incomplete Applications

141.  Inthe 2014 Wireless Infrastructure Order, the Commission clarified, among other things,
that a shot clock begins to run when an application is first submitted, not when the application is deemed
complete.*'® The clock can be paused, however, if the locality notifies the applicant within 30 days that
the application is incomplete. 1 The locality may pause the clock again if it provides written notice
within 10 days that the supplemental submission did not provide the information identified in the original
notice delineating missing information. 4*° In the Wireless Infrastructure NPRM/NOI, the Commission
sought comment on these determinations.*?! Localities contend that the shot clock period should not
begin until the application is deemed complete.*?? Industry commenters argue that the review period for
incompleteness should be decreased from 30 days to 15 days.*??

142.  With the limited exception described in the next paragraph, we find no cause or basis in
the record to alter the Commission’s prior determinations, and we now codify them in our rules. Codified
rules, easily accessible to applicants and localities alike, should provide helpful clarity. The complaints
by states and localities about the sufficiency of some of the applications they receive are adequately
addressed by our current policy, particularly as amended below, which preserves the states’ and localities’
ability to pause review when they find an application to be incomplete.*** We do not find it necessary at
this point to shorten our 30-day initial review period for completeness because, as was the case when this
review period was adopted in the 2009 Declaratory Ruling, it remains consistent with review periods for
completeness under existing state wireless infrastructure deployment statutes*® and still “gives State and
local governments sufficient time for reviewing applications for completeness, while protecting applicants

417 See 47 CFR § 1.40001(b)(3), (4), (5) (definitions of eligible facilities request, eligible support structure, and
existing). Each of these definitions refers to facilities that have already been approved under local zoning or siting
processes.

418 2014 Wireless Infrastructure Order, 29 FCC Rcd at 12970, at para. 258.

419 2009 Declaratory Ruling, 24 FCC Red at 14014, paras. 52-53 (providing that the “timeframes do not include the
time that applicants take to respond to State and local governments’ requests for additional information”).

420 2014 Wireless Infrastructure Order, 29 FCC Red at 12970, para. 259.
21 Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3338, para. 20.

422 See, e.g., Maine DOT Comments at 2-3; Philadelphia Comments at 6; League of Az Cities and Towns et al. at 4,
8-9; Letter from Barbara Coler, Chair, Marin Telecommunications Agency, to Marlene H. Dortch, Secretary, FCC,
WT Docket No. 17-79 et al., at 2 (filed Sept. 4, 2018) (Barbara Coler Sept. 4, 2018 Ex Parte Letter); Letter from Sam
Liccardo, Mayor, San Jose, CA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 et al., at 5 (filed Sept.
18, 2018).

423 Verizon Comments at 43. See Sprint June 18 Ex Parte at 2 (asserting that the shot clocks should begin to run
when the application is complete and that a siting authority should review the application for completeness within
the first 15 days of receipt or it would waive the right to object on that basis).

424 See, e.g., Barbara Coler Sept. 4, 2018 Ex Parte Letter at 2 (the pace of installation may be affected by incomplete
applications); Kenneth S. Fellman Sept. 18, 2018 Ex Parte Letter at 3 (not uncommon to find documents not
properly prepared and not in compliance with relevant regulations).

425 Most states have a 30-day review period for incompleteness. See, e.g., Colo. Rev. Stat. Ann. § 29-27-403; Ga.
Code Ann. § 36-66B-5; Iowa Code Ann. § 8C.4; Kan. Stat. Ann. § 66-2019; Minn. Stat. Ann. § 237.163(3c)(b); 53
Pa. Stat. Ann. § 11702.4(b)(1); Cal. Gov’t Code § 65943. A minority of states have adopted either a longer or
shorter review period for incompleteness, ranging from 5 days to 45 days. See N.C. Gen. Stat. Ann. § 153A-349.53
(45 days); Wash. Rev. Code Ann. § 36.70B.070 (28 days); N.H. Rev. Stat. Ann. § 12-K:10 (15 days); Del. Code
Ann. tit. 17, § 1609 (14 days); Va. Code Ann. §§ 15.2-2316.4; 56-484.28; 56-484.29 (10 days); Wis. Stat. Ann. §
66.0404(3) (5 days).
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from a last minute decision that an application should be denied as incomplete.”*2¢

143.  However, for applications to deploy Small Wireless Facilities, we implement a modified
tolling system designed to help ensure that providers are submitting complete applications on day one.
This step accounts for the fact that the shot clocks applicable to such applications are shorter than those
established in the 2009 Declaratory Ruling and, because of which, there may instances where the
prevailing tolling rules would further shorten the shot clocks to such an extent that it might be impossible
for siting authorities to act on the application.*?” For Small Wireless Facilities applications, the siting
authority has 10 days from the submission of the application to determine whether the application is
incomplete. The shot clock then resets once the applicant submits the supplemental information
requested by the siting authority. Thus, for example, for an application to collocate Small Wireless
Facilities, once the applicant submits the supplemental information in response to a siting authority’s
timely request, the shot clock resets, effectively giving the siting authority an additional 60 days to act on
the Small Wireless Facilities collocation application. For subsequent determinations of incompleteness,
the tolling rules that apply to non-Small Wireless Facilities would apply—that is, the shot clock would
toll if the siting authority provides written notice within 10 days that the supplemental submission did not
provide the information identified in the original notice delineating missing information.

144.  As noted above, multiple authorizations may be required before a deployment is allowed
to move forward. For instance, a locality may require a zoning permit, a building permit, an electrical
permit, a road closure permit, and an architectural or engineering permit for an applicant to place,
construct, or modify its proposed personal wireless service facilities. ® All of these permits are subject to
Section 332’°s requirement to act within a reasonable period of time, and thus all are subject to the shot
clocks we adopt or codify here.

145.  We also find that mandatory pre-application procedures and requirements do not toll the
shot clocks. * Industry commenters claim that some localities impose burdensome pre-application
requirements before they will start the shot clock.#3° Localities counter that in many instances, applicants
submit applications that are incomplete in material respects, that pre-application interactions smooth the
application process, and that many of their pre-application requirements go to important health and safety
matters.**! We conclude that the ability to toll a shot clock when an application is found incomplete or by

426 2009 Declaratory Ruling, 24 FCC Rcd at 14014-15, para. 53.

427 See, e.g., Geoffrey C. Beckwith Sept. 11, 2018 Ex Parte Letter at 1; Letter from Brad Cole, Executive Director,
[llinois Municipal League, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 et al. at 1 (filed Sept. 14,
2018); Ronny Berdugo Sept. 18, 2018 Ex Parte Letter at 2.

428 See Sprint June 18 Ex Parte at 3; ¢f. Virginia Joint Commenters Comments at 21-22; San Francisco Comments at
4-7, 12, 20-22; CTIA Comments at 15 (“The Commission should declare that the shot clocks apply to the entire
local review process.”).

429 Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3338, para. 20.

430 See, e.g., CCA Reply at 7 (noting also that some localities unreasonably request additional information after
submission that is either already provided or of unreasonable scope); GCI Comments at 8-9; WIA Comments at 24;
Crown Castle Comments at 21-22; CTIA Reply at 21; CIC Comments at 18; WIA Reply at 14; Conterra Comments
at 2-3; Crown Castle Comments at 30-31; CTIA Comments at 15; ExteNet Comments at 4, 15-16; Mobilitie
Comments at 6; T-Mobile Comments at 21-22; Verizon Comment at 42-43; AT&T Comments at 26.

41 See, e.g., Philadelphia Reply at 9 (arguing that shot clocks should not run until a complete application with a full
set of engineering drawings showing the placement, size and weight of the equipment, and a fully detailed structural
analysis is submitted, to assess the safety of proposed installations); Philadelphia Comments at 6; League of Az Cities
and Towns et al. Comments at 4 (arguing that the shot clock should not begin until after an application has been “duly
filed,” because “some applicants believe the shot clock commences to run no matter how they submit their request, or
how inadequate their submittal may be”); Colorado Comm. and Utility All. ef al. Comments at 14 (explaining that the
pre-application meetings are intended “to give prospective applicants an opportunity to discuss code and regulatory
provisions with local government staff, and gain a better understanding of the process that will be followed, in order
to increase the probability that once an application is filed, it can proceed smoothly to final decision’); Smart
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mutual agreement by the applicant and the siting authority should be adequate to address these concerns.
Much like a requirement to file applications one after another, requiring pre-application review would
allow for a complete circumvention of the shot clocks by significantly delaying their start date. An
application is not ruled on within “a reasonable period of time after the request is duly filed” if the state or
locality takes the full ordinary review period after having delayed the filing in the first instance due to
required pre-application review. Indeed, requiring a pre-application review before an application may be
filed is similar to imposing a moratorium, which the Commission has made clear does not stop the shot
clocks from running.**> Therefore, we conclude that if an applicant proffers an application, but a state or
locality refuses to accept it until a pre-application review has been completed,*** the shot clock begins to
run when the application is proffered. In other words, the request is “duly filed” at that time,**
notwithstanding the locality’s refusal to accept it.

146.  That said, we encourage voluntary pre-application discussions, which may well be useful
to both parties. The record indicates that such meetings can clarify key aspects of the application review
process, especially with respect to large submissions or applicants new to a particular locality’s processes,
and may speed the pace of review.*> To the extent that an applicant voluntarily engages in a pre-
application review to smooth the way for its filing, the shot clock will begin when an application is filed,
presumably after the pre-application review has concluded.

147.  We also reiterate, consistent with the 2009 Declaratory Ruling, that the remedies granted
under Section 332(c)(7)(B)(v) are independent of, and in addition to, any remedies that may be available
under state or local law.*** Thus, where a state or locality has established its own shot clocks, an applicant
may pursue any remedies granted under state or local law in cases where the siting authority fails to act
within those shot clocks.**” However, the applicant must wait until the Commission shot clock period has
expired to bring suit for a “failure to act” under Section 332(c)(7)(B)(v).**

V. PROCEDURAL MATTERS

148.  Final Regulatory Flexibility Analysis. With respect to this Third Report and Order, a
Final Regulatory Flexibility Analysis (FRFA) is contained in Appendix C. As required by Section 603 of

(Continued from previous page)
Communities Comments at 15, 35 (pre-application procedures “may translate into faster consideration of individual
applications over the longer term, as providers and communities alike, gain a better understanding of what is required
of them, and providers submit applications that are tailored to community requirements”); UT Dept. of Trans.
Comments at 5 (“The purpose of the pre-application access meeting is to help the entity or person with the application
and provide information concerning the requirements contained in the rule.”); CCUA at al. Reply at 6 (“[Pre-
application meetings] provide an opportunity for informal discussion between prospective applicants and the local
jurisdiction. Pre-application meetings serve to educate, answer questions, clarify process issues, and ultimately result
in a more efficient process from application filing to final action.”); AASHTO Comments, Attach. at 3 (GA Dept. of
Trans. contending that pre-application procedures “should be encouraged and separated from an ‘official’ “application
submittal”); League of Az Cities and Towns et al. Comments at 5-7 (providing examples of incomplete applications).

432 2014 Wireless Infrastructure Order, 29 FCC Rcd at 12971, at para. 265.

433 See, e.g., CCA Reply at 7; GCI Comments at 8-9; WIA Comments at 24; Crown Castle Comments at 21-22;
CTIA Reply at 21; CIC Comments at 18; WIA Reply at 14; Conterra Comments at 2-3; Crown Castle Comments at
30-31; CTIA Comments at 15; ExteNet Comments at 4, 15-16; Mobilitie Comments at 6; T-Mobile Comments at
21-22; Verizon Comment at 42-43; AT&T Comments at 26.

434 47 U.S.C. § 332(c)(7)(B)(ii).

435 See CCUA et al. Comments at 14; Smart Communities Comments at 15, 35; UT Dept. of Trans. Comments at 5;
CCUA et al. Reply at 6; Mukilteo Reply, Docket No. WC 17-84, at 1 (filed July 10, 2017).

436 2009 Declaratory Ruling, 24 FCC Red at 14013-14, para. 50.
437 2009 Declaratory Ruling, 24 FCC Red at 14013-14, para. 50.
438 47 U.S.C. § 332(c)(T)B)(V).
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the Regulatory Flexibility Act, the Commission has prepared a FRFA of the expected impact on small
entities of the requirements adopted in this Third Report and Order. The Commission will send a copy of
the Third Report and Order, including the FRFA, to the Chief Counsel for Advocacy of the Small
Business Administration.

149.  Paperwork Reduction Act. This Third Report and Order does not contain new or revised
information collection requirements subject to the Paperwork Reduction Act of 1995 (PRA), Public Law
104-13.

150.  Congressional Review Act. The Commission will send a copy of this Declaratory Ruling
and Third Report and Order in a report to be sent to Congress and the Government Accountability Office
pursuant to the Congressional Review Act (CRA), see 5 U.S.C. § 801(a)(1)(A).

VL ORDERING CLAUSES

151.  Accordingly, IT IS ORDERED, pursuant to Sections 1, 4(i)-(j), 7, 201, 253, 301, 303,
309, 319, and 332 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(1)-(j), 157,
201, 253, 301, 303, 309, 319, 332, that this Declaratory Ruling and Third Report and Order in WT Docket
No. 17-79 IS hereby ADOPTED.

152. IT IS FURTHER ORDERED that Part 1 of the Commission’s Rules is AMENDED as set
forth in Appendix A, and that these changes SHALL BE EFFECTIVE 90 days after publication in the
Federal Register.

153.  IT IS FURTHER ORDERED that this Third Report and Order SHALL BE effective 90
days after its publication in the Federal Register. The Declaratory Ruling and the obligations set forth
therein ARE EFFECTIVE on the same day that this Third Report and Order becomes effective. It is our
intention in adopting the foregoing Declaratory Ruling and these rule changes that, if any provision of the
Declaratory Ruling or the rules, or the application thereof to any person or circumstance, is held to be
unlawful, the remaining portions of such Declaratory Ruling and the rules not deemed unlawful, and the
application of such Declaratory Ruling and the rules to other person or circumstances, shall remain in
effect to the fullest extent permitted by law.

154. IT IS FURTHER ORDERED that, pursuant to 47 CFR § 1.4(b)(1), the period for filing
petitions for reconsideration or petitions for judicial review of this Declaratory Ruling and Third Report
and Order will commence on the date that a summary of this Declaratory Ruling and Third Report and
Order is published in the Federal Register.

155.  IT IS FURTHER ORDERED that the Commission’s Consumer & Governmental Affairs
Bureau, Reference Information Center, SHALL SEND a copy of this Declaratory Ruling and Third
Report and Order, including the Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy
of the Small Business Administration.

156. IT IS FURTHER ORDERED that this Declaratory Ruling and Third Report and Order
SHALL BE sent to Congress and the Government Accountability Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A

Final Rules

Streamlining State and Local Review of Wireless Facility Siting Applications

Part 1—Practice and Procedure

1. Add subpart U to Part 1 of Title 47 to read as follows:

Subpart U—State and Local Government Regulation of the Placement,
Construction, and Modification of Personal Wireless Service Facilities

§ 1.6001 Purpose.

This subpart implements 47 U.S.C. 332(c)(7) and 1455.
§ 1.6002 Definitions.

Terms used in this subpart have the following meanings:

(a) Action or to act on a siting application means a siting authority’s grant of a siting application or
issuance of a written decision denying a siting application.

(b) Antenna, consistent with section 1.1320(d), means an apparatus designed for the purpose of emitting
radiofrequency (RF) radiation, to be operated or operating from a fixed location pursuant to Commission
authorization, for the provision of personal wireless service and any commingled information services.
For purposes of this definition, the term antenna does not include an unintentional radiator, mobile
station, or device authorized under part 15 of this title.

(¢) Antenna equipment, consistent with section 1.1320(d), means equipment, switches, wiring, cabling,
power sources, shelters or cabinets associated with an antenna, located at the same fixed location as the
antenna, and, when collocated on a structure, is mounted or installed at the same time as such antenna.

(d) Antenna facility means an antenna and associated antenna equipment.

(e) Applicant means a person or entity that submits a siting application and the agents, employees, and
contractors of such person or entity.

(f) Authorization means any approval that a siting authority must issue under applicable law prior to the
deployment of personal wireless service facilities, including, but not limited to, zoning approval and
building permit.

(g) Collocation, consistent with section 1.1320(d) and the Nationwide Programmatic Agreement (NPA)
for the Collocation of Wireless Antennas, Appendix B of this part, section I.B, means—

(1) Mounting or installing an antenna facility on a pre-existing structure, and/or

(2) Modifying a structure for the purpose of mounting or installing an antenna facility on that
structure.

(3) The definition of “collocation” in paragraph (b)(2) of section 1.6100 applies to the term as
used in that section.
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(h) Deployment means placement, construction, or modification of a personal wireless service facility.

(1) Facility or personal wireless service facility means an antenna facility or a structure that is used for the
provision of personal wireless service, whether such service is provided on a stand-alone basis or
commingled with other wireless communications services.

(j) Siting application or application means a written submission to a siting authority requesting
authorization for the deployment of a personal wireless service facility at a specified location.

(k) Siting authority means a State government, local government, or instrumentality of a State
government or local government, including any official or organizational unit thereof, whose

authorization is necessary prior to the deployment of personal wireless service facilities.

(1) Small wireless facilities, consistent with section 1.1312(e)(2), are facilities that meet each of the
following conditions:

(1) The facilities—

(i) are mounted on structures 50 feet or less in height including their antennas as defined in
section 1.1320(d), or

(i1) are mounted on structures no more than 10 percent taller than other adjacent structures, or

(iii) do not extend existing structures on which they are located to a height of more than 50 feet or
by more than 10 percent, whichever is greater;

(2) Each antenna associated with the deployment, excluding associated antenna equipment (as
defined in the definition of antenna in section 1.1320(d)), is no more than three cubic feet in volume;

(3) All other wireless equipment associated with the structure, including the wireless equipment
associated with the antenna and any pre-existing associated equipment on the structure, is no more
than 28 cubic feet in volume;

(4) The facilities do not require antenna structure registration under part 17 of this chapter;

(5) The facilities are not located on Tribal lands, as defined under 36 CFR 800.16(x); and

(6) The facilities do not result in human exposure to radiofrequency radiation in excess of the
applicable safety standards specified in section 1.1307(b).

(m) Structure means a pole, tower, base station, or other building, whether or not it has an existing
antenna facility, that is used or to be used for the provision of personal wireless service (whether on its

own or comingled with other types of services).

Terms not specifically defined in this section or elsewhere in this subpart have the meanings defined in
Part 1 of Title 47 and the Communications Act of 1934, 47 U.S.C. 151 et seq.
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§ 1.6003 Reasonable periods of time to act on siting applications

(a) Timely action required. A siting authority that fails to act on a siting application on or before the shot
clock date for the application, as defined in paragraph (e) of this section, is presumed not to have acted
within a reasonable period of time.

(b) Shot clock period. The shot clock period for a siting application is the sum of—

(1) the number of days of the presumptively reasonable period of time for the pertinent type of
application, pursuant to paragraph (c) of this section, plus

(2) the number of days of the tolling period, if any, pursuant to paragraph (d) of this section.
(c) Presumptively reasonable periods of time.

(1) The following are the presumptively reasonable periods of time for action on applications seeking
authorization for deployments in the categories set forth below:

(1) Review of an application to collocate a Small Wireless Facility using an existing structure: 60
days.

(i) Review of an application to collocate a facility other than a Small Wireless Facility using an
existing structure: 90 days.

(ii1) Review of an application to deploy a Small Wireless Facility using a new structure: 90 days.

(iv) Review of an application to deploy a facility other than a Small Wireless Facility using a
new structure: 150 days.

(2) Batching.

(1) If a single application seeks authorization for multiple deployments, all of which fall within a
category set forth in either paragraph (c)(1)(i) or paragraph (c)(1)(iii) of this section, then the
presumptively reasonable period of time for the application as a whole is equal to that for a single
deployment within that category.

(i1) If a single application seeks authorization for multiple deployments, the components of
which are a mix of deployments that fall within paragraph (c)(1)(i) and deployments that fall
within paragraph (c)(1)(iii) of this section, then the presumptively reasonable period of time for
the application as a whole is 90 days.

(ii1) Siting authorities may not refuse to accept applications under paragraphs (c)(2)(i) and

(©)(2)(i).

(d) Tolling period. Unless a written agreement between the applicant and the siting authority provides
otherwise, the tolling period for an application (if any) is as set forth below.

(1) For an initial application to deploy Small Wireless Facilities, if the siting authority notifies the
applicant on or before the 10th day after submission that the application is materially incomplete,
and clearly and specifically identifies the missing documents or information and the specific rule or
regulation creating the obligation to submit such documents or information, the shot clock date
calculation shall restart at zero on the date on which the applicant submits all the documents and
information identified by the siting authority to render the application complete.
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(2) For all other initial applications, the tolling period shall be the number of days from —

(1) The day after the date when the siting authority notifies the applicant in writing that the
application is materially incomplete and clearly and specifically identifies the missing documents
or information that the applicant must submit to render the application complete and the specific
rule or regulation creating this obligation, until

(i1) The date when the applicant submits all the documents and information identified by the
siting authority to render the application complete,

(iii) But only if the notice pursuant to paragraph (d)(2)(i) is effectuated on or before the 30th day
after the date when the application was submitted; or

(3) For resubmitted applications following a notice of deficiency, the tolling period shall be the
number of days from—

(i) The day after the date when the siting authority notifies the applicant in writing that the
applicant’s supplemental submission was not sufficient to render the application complete and
clearly and specifically identifies the missing documents or information that need to be submitted
based on the siting authority’s original request under paragraph (d)(1) or paragraph (d)(2) of this
section, until

(i1) The date when the applicant submits all the documents and information identified by the
siting authority to render the application complete,

(iii) But only if the notice pursuant to paragraph (d)(3)(i) is effectuated on or before the 10th day
after the date when the applicant makes a supplemental submission in response to the siting
authority’s request under paragraph (d)(1) or paragraph (d)(2) of this section.

(e) Shot clock date. The shot clock date for a siting application is determined by counting forward,
beginning on the day after the date when the application was submitted, by the number of calendar days
of the shot clock period identified pursuant to paragraph (b) of this section and including any pre-
application period asserted by the siting authority; provided, that if the date calculated in this manner is a
“holiday” as defined in section 1.4(e)(1) or a legal holiday within the relevant State or local jurisdiction,
the shot clock date is the next business day after such date. The term “business day” means any day as
defined in section 1.4(e)(2) and any day that is not a legal holiday as defined by the State or local
jurisdiction.

3. Redesignate § 1.40001 as § 1.6100, remove and reserve paragraph (a) of newly redesignated
§ 1.6100, and revise paragraph (b)(7)(vi) of newly redesignated § 1.6100 by changing
“1.40001(b)(7)(1)(1v)” to “1.6100(b)(7)(1)-(iv).”

4, Remove subpart CC.

81



Federal Communications Commission FCC 18-133

APPENDIX B

Comments and Reply Comments

Comments

5G Americas

Aaron Rosenzweig

ACT | The App Association

Advisory Council on Historic Preservation

Advisors to the International EMF Scientist Appeal

African American Mayors Association

Agua Caliente Band of Cahuilla Indians Tribal Historic Preservation Office

Alaska Department of Transportation & Public Facilities

Alaska Native Health Board

Alaska Office of History and Archaeology

Alexandra Ansell

American Association of State Highway and Transportation Officials

American Bird Conservancy

American Cable Association

American Petroleum Institute

American Public Power Association

Angela Fox

Arctic Slope Regional Corporation

Arizona State Parks & Trails, State Historic Preservation Office

Arkansas SHPO

Arnold A. McMahon

Association of American Railroads

AT&T

B. Golomb

Bad River Band of Lake Superior Tribe of Chippewa Indians

Benjamin L. Yousef

Biolnitiative Working Group

Blue Lake Rancheria

Board of County Road Commissioners of the County of Oakland

Bristol Bay Area Health Corporation

Cahuilla Band of Indians

California Office of Historic Preservation, Department of Parks and Recreation

California Public Utilities Commission

Cape Cod Bird Club, Inc.

Catawba Indian Nation Tribal Historic Preservation Office

Charter Communications, Inc.

Cheyenne River Sioux Tribe Cultural Preservation Office

Chickasaw Nation

Chippewa Cree Tribe

Choctaw Nation of Oklahoma

Chuck Matzker

Cindy Li

Cindy Russell

Cities of San Antonio, Texas; Eugene, Oregon; Bowie, Maryland; Huntsville, Alabama; and Knoxville,
Tennessee

Citizen Potawatomi Nation

Citizens Against Government Waste
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City and County of San Francisco

City of Alexandria, Virginia; Arlington County, Virginia; and Henrico County, Virginia

City of Arlington, Texas

City of Austin, Texas

City of Bellevue, City of Bothell, City of Burien, City of Ellensburg, City of Gig Harbor, City of
Kirkland, City of Mountlake Terrace, City of Mukilteo, City of Normandy Park, City of Puyallup,
City of Redmond, and City of Walla Walla

City of Chicago

City of Claremont (Tony Ramos, City Manager)

City of Eden Prairie, MN

City of Houston

City of Irvine, California

City of Kenmore, Washington, and David Baker, Vice-Chair, National League of Cities Information
Technology and Communications Committee

City of Lansing, Michigan

City of Mukilteo

City of New Orleans, Louisiana

City of New York

City of Philadelphia

City of Springfield, Oregon

Cityscape Consultants, Inc.

Coalition for American Heritage, Society for American Archaeology, American Cultural Resources
Association, Society for Historical Archaeology, and American Anthropological Association

Colorado Communications and Utility Alliance (CCUA), Rainier Communications Commission (RCC),
City of Seattle, Washington, City of Tacoma, Washington, King County, Washington, Jersey
Access Group (JAG), and Colorado Municipal League (CML)

Colorado River Indian Tribes

Colorado State Historic Preservation Office

Comcast Corporation

Commissioner Sal Pace, Pueblo Board of County Commissioners

Community Associations Institute

Competitive Carriers Association

CompTIA (The Computing Technology Industry Association)

Computer & Communications Industry Association (CCIA)

Confederated Tribes of the Colville Reservation

Confederated Tribes of the Umatilla Indian Reservation Cultural Resources Protection Program

Consumer Technology Association

Conterra Broadband Services, Southern Light, LLC, and Uniti Group, Inc.

Critical Infrastructure Coalition

Crow Creek Sioux Tribe

Crown Castle

CTIA

CTIA and Wireless Infrastructure Association

David Roetman, Minnehaha County GOP Chairman

Defenders of Wildlife

Department of Arkansas Heritage (Arkansas Historic Preservation Program)

DuPage Mayors and Managers Conference

East Bay Municipal Utility District

Eastern Shawnee Tribe of Oklahoma

Edward Czelada

Elijah Mondy

Elizabeth Doonan
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Ellen Marks

EMF Safety Network, Ecological Options Network
Environmental Health Trust

ExteNet Systems, Inc.

Fairfax County, Virginia

FibAire Communications, LLC d/b/a AireBeam
Florida Coalition of Local Governments

Fond du Lac Band of Lake Superior Chippewa
Forest County Potawatomi Community of Wisconsin
Fort Belknap Indian Community

Free State Foundation

General Communication, Inc.

Georgia Department of Transportation

Georgia Historic Preservation Division

Georgia Municipal Association, Inc.

Gila River Indian Community

Greywale Advisors

History Colorado (Colorado State Historic Preservation Office)
Hongwei Dong

Hualapai Department of Cultural Resources
Illinois Department of Transportation

Illinois Municipal League

INCOMPAS

Information Technology and Innovation Foundation
International Telecommunications Users Group
Jack Li

Jackie Cale

Jerry Day

Joel M. Moskowitz, Ph.D.

Jonathan Mirin

Joyce Barrett

Karen Li

Karen Spencer

Karon Gubbrud

Kate Kheel

Kaw Nation

Kevin Mottus

Keweenaw Bay Indian Community

Kialegee Tribal Town

League of Arizona Cities and Towns, League of California Cities, and League of Oregon Cities
League of Minnesota Cities

Leo Cashman

Lower Brule Sioux Tribe

Li Sun

Lightower Fiber Networks

Lisbeth Britt

Lower Brule Sioux Tribe

Maine Department of Transportation

Marty Feffer

Mary Whisenand, lowa Governor’s Commission on Community Action Agencies
Mashantucket (Western) Pequot Tribe

Mashpee Wampanoag Tribe
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Matthew Goulet

Mayor Patrick Furey, City of Torrance, California

McLean Citizens Association

Miami Tribe of Oklahoma

Missouri State Historic Preservation Office

Mobile Future

Mobilitie, LLC

Mohegan Tribe of Indians of Connecticut

Montana State Historic Preservation Office

Monte R. Lee and Company

Muckleshoot Indian Tribe

Muscogee (Creek) Nation

National Association of Tower Erectors (NATE)

National Association of Tribal Historic Preservation Officers

National Black Caucus of State Legislators

National Conference of State Historic Preservation Officers

National Congress of American Indians

National Congress of American Indians, National Association of Tribal Historic Preservation Officers,
and United South and Eastern Tribes Sovereignty Protection Fund

National Congress of American Indians and United South and Eastern Tribes Sovereignty Protection
Fund

National League of Cities

National League of Cities, United States Conference of Mayors, International Municipal Lawyers
Association, Government Finance Officers Association, National Association of Counties,
National Association of Regional Councils, National Association of Towns and Townships, and
National Association of Telecommunications Officers and Advisors

National Tribal Telecommunications Association

National Trust for Historic Preservation

Native Public Media

NATOA

Natural Resources Defense Council

Navajo Nation and the Navajo Nation Telecommunications Regulatory Commission

Naveen Albert

NCTA—The Internet & Television Association

nepsa solutions LLC

New Mexico Department of Cultural Affairs, Historic Preservation Division

Nez Perce Tribe

Nina Beety

Nokia

North Carolina State Historic Preservation Office

Northern Cheyenne Tribal Historic Preservation Office

NTCA—The Rural Broadband Association

Office of Historic Preservation for the Mashantucket Pequot Tribal Nation of Connecticut

Ohio State Historic Preservation Office

Oklahoma History Center State Historic Preservation Office

Olemara Peters

Omaha Tribe of Nebraska

ONE Media, LLC

Oregon State Historic Preservation Office

Osage Nation

Otoe-Missouria Tribe

Pala Band of Mission Indians
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Patrick Wronkiewicz

Pechanga Band of Luiseno Indians

Pennsylvania State Historic Preservation Office

Prairie Island Indian Community

PTA-FLA, Inc .

Pueblo of Laguna

Pueblo of Pojoaque

Pueblo of Tesuque

Puerto Rico State Historic Preservation Office

Quad Cities Cable Communications Commission

Quapaw Tribe of Oklahoma

R Street Institute

Rebecca Carol Smith

Red Cliff Band of Lake Superior Chippewa

Representative Tom Sloan, State of Kansas House of Representatives
Representatives Anna G. Eshoo, Frank Pallone, Jr., and Raul Ruiz, U.S. House of Representatives
Rhode Island Historical Preservation and Heritage Commission
Rosebud Sioux Tribe Tribal Historic Preservation Cultural Resource Management Office
Ronald M. Powell, Ph.D.

S. Quick

Sacred Wind Communications, Inc.

Samsung Electronics America, Inc.

Santa Clara Pueblo

Sault Ste. Marie Tribe of Chippewa Indians

SCAN NATOA, Inc.

Seminole Nation of Oklahoma

Seminole Tribe of Florida

Senator Duane Ankney, Montana State Senate

Shawnee Tribe

Sisseton Wahpeton Oyate

Skokomish Indian Tribe Tribal Historic Preservation Office
Skull Valley Band of Goshute

Smart Communities and Special Districts Coalition

Soula Culver

Sprint

Standing Rock Sioux Tribe

Starry, Inc.

State of Washington Department of Archaeology & Historic Preservation
Sue Present

Swinomish Indian Tribal Community

Table Mountain Rancheria Tribal Government Office
Tanana Chiefs Conference

Telecommunications Industry Association

Texas Department of Transportation

Texas Historical Commission

Thlopthlocco Tribal Town

T-Mobile USA, Inc.

Tonkawa Tribe of Oklahoma

Triangle Communication System, Inc.

Twenty-Nine Palms Band of Mission Indians

United Keetoowah Band of Cherokee Indians In Oklahoma
Utah Department of Transportation
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Ute Mountain Ute Tribe

Utilities Technology Council

Verizon

Wampanoag Tribe of Gay Head (Aquinnah)
WEC Energy Group, Inc.

Wei Shen

Wei-Ching Lee, MD, California Medical Association Delegate of Los Angeles County
Winnebago Tribe of Nebraska

Wireless Infrastructure Association

Wireless Internet Service Providers Association
Xcel Energy Services Inc.

Reply Comments

Alaska State Historic Preservation Office

American Cable Association

American Public Power Association

Association of American Railroads

California Public Utilities Commission

Catherine Kleiber

Chippewa Cree Tribe

Cities of San Antonio, Texas; Eugene, Oregon; Bowie, Maryland; Huntsville, Alabama; and Knoxville,
Tennessee

City of Baltimore, Maryland

City of New York

City of Philadelphia

Colorado Communications and Utility Alliance (CCUA), Rainier Communications Commission (RCC),
City of Seattle, Washington, City of Tacoma, Washington, King County, Washington, Jersey
Access Group (JAG), and Colorado Municipal League (CML)

Comcast Corporation

Communications Workers of America

Competitive Carriers Association

Consumer Technology Association

Conterra Broadband Services, Southern Light, LLC, and Uniti Group Inc.

Critical Infrastructure Coalition

CTIA

Dan Kleiber

Enterprise Wireless Alliance

Environmental Health Trust

ExteNet Systems, Inc.

Florida Coalition of Local Governments

Confederated Tribes of Grand Ronde Community of Oregon Historic Preservation Department

INCOMPAS

Irregulators

League of Arizona Cities and Towns, League of California Cities, and League of Oregon Cities

National Association of Regulatory Utility Commissioners

National Association of Telecommunications Officers and Advisors, National League of Cities, National
Association of Towns and Townships, National Association of Regional Councils, United States
Conference of Mayors, and Government Finance Officers Association

National Congress of American Indians, United South and Eastern Tribes Sovereignty Protection Fund,
and National Association of Tribal Historic Preservation Officers

National Organization of Black Elected Legislative (NOBEL) Women

National Rural Electric Cooperative Association
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Navajo Nation and the Navajo Nation Telecommunications Regulatory Commission
NCTA—The Internet & Television Association

Pueblo of Acoma

Puerto Rico Telephone Company, Inc., d/b/a Claro

Quintillion Networks, LLC, and Quintillion Subsea Operations, LLC
Rebecca Carol Smith

SDN Communications

Skyway Towers, LLC

SmallCellSite.Com

Smart Communities and Special Districts Coalition

Sue Present

The Greenlining Institute

T-Mobile USA, Inc.

Triangle Communication System, Inc.

United States Conference of Mayors

Verizon

Washington, D.C. Office of the Chief Technology Officer

Wireless Internet Service Providers Association

Xcel Energy Services Inc.
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APPENDIX C

Final Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended (RFA)! an Initial
Regulatory Flexibility Analysis (IRFA) was incorporated in the Notice of Proposed Rulemaking (NPRM),
released in April 2017.2 The Commission sought written public comment on the proposals in the NPRM,
including comment on the IRFA. The comments received are addressed below in Section B. This present
Final Regulatory Flexibility Analysis (FRFA) conforms to the RFA.?

A. Need for and Objectives of the Rules

2. In the Third Report and Order, the Commission continues its efforts to promote the
timely buildout of wireless infrastructure across the country by eliminating regulatory impediments that
unnecessarily delay bringing personal wireless services to consumers. The record shows that lengthy
delays in approving siting applications by siting agencies has been a persistent problem.* With this in
mind, the Third Report and Order establishes and codifies specific rules concerning the amount of time
siting agencies may take to review and approve certain categories of wireless infrastructure siting
applications. More specifically, the Commission addresses its Section 332 shot clock rules for
infrastructure applications which will be presumed reasonable under the Communications Act. As an
initial matter, the Commission establishes two new shot clocks for Small Wireless Facilities applications.
For collocation of Small Wireless Facilities on preexisting structures, the Commission adopts a 60-day
shot clock which applies to both individual and batched applications. For applications associated with
Small Wireless Facilities new construction we adopt a 90-day shot clock for both individual and batched
applications.” The Commission also codifies two existing Section 332 shot clocks for all other Non-Small
Wireless Facilities that were established in the 2009 Declaratory Ruling without codification.®These
existing shot clocks require 90-days for processing of all other Non-Small Wireless Facilities collocation
applications, and 150-days for processing of all other Non-Small Wireless Facilities applications other
than collocations.

3. The Third Report and Order addresses other issues related to both the existing and new
shot clocks. In particular we address the specific types of authorizations subject to the “Reasonable
Period of Time” provisions of Section 332(c)(7)(B)(ii), finding that “any request for authorization to
place, construct, or modify personal wireless service facilities” under Section 332(c)(7)(B)(ii) means all
authorizations a locality may require, and to all aspects of and steps in the siting process, including
license or franchise agreements to access ROW, building permits, public notices and meetings, lease
negotiations, electric permits, road closure permits, aesthetic approvals, and other authorizations needed
for deployment of personal wireless services infrastructure.” The Commission also addresses collocation
on structures not previously zoned for wireless use,® when the four Section 332 shot clocks begin to run, °

I'See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §§ 601—612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).

2 See Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Deployment, Notice of
Proposed Rulemaking, 32 FCC Rcd 3330 (2017).

3 See 5 U.S.C. § 604.
4 See supra paras. 23-9.
3 See supra paras. 111-12.
6 See supra paras. 138-39; 2009 Declaratory Ruling.
7 See supra paras. 132-37.
8 See supra para. 140.
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the impact of incomplete applications on our Section 332 shot clocks,!® and how state imposed shot
clocks remedies effect the Commission’s Section 332 shot clocks remedies.'!

4. The Commission discusses the appropriate judicial remedy that applicants may pursue in
cases where a siting authority fails to act within the applicable shot clock period.!? In those situations,
applicants may commence an action in a court of competent jurisdiction alleging a violation of Section
332(c)(7)(B)(i)(II) and seek injunctive relief granting the application. Notwithstanding the availability of
a judicial remedy if a shot clock deadline is missed, the Commission recognizes that the Section 332 time
frames might not be met in exceptional circumstances and has refined its interpretation of the
circumstances when a period of time longer than the relevant shot clock would nonetheless be a
reasonable period of time for action by a siting agency.!* In addition, a siting authority that is subject to a
court action for missing an applicable shot clock deadline has the opportunity to demonstrate that the
failure to act was reasonable under the circumstances and, therefore, did not materially limit or inhibit the
applicant from introducing new services or improving existing services thereby rebutting the effective
prohibition presumption.

5. The rules adopted in the Third Report and Order will accelerate the deployment of
wireless infrastructure needed for the mobile wireless services of the future, while preserving the
fundamental role of localities in this process. Under the Commission’s new rules, localities will maintain
control over the placement, construction and modification of personal wireless facilities, while at the
same time the Commission’s new process will streamline the review of wireless siting applications.

B. Summary of Significant Issues Raised by Public Comments in Response to the IRFA

6. Only one party—the Smart Communities and Special Districts Coalition—filed
comments specifically addressing the rules and policies proposed in the IRFA. They argue that any
shortening or alteration of the Commission’s existing shot clocks or the adoption of a deemed granted
remedy will adversely affect small local governments, special districts, property owners, small
developers, and others by placing their siting applications behind wireless provider siting applications.'#
Subsequently, NATOA filed comments concerning the draft FRFA.'> NATOA argues that the new shot
clocks impose burdens on local governments and particularly those with limited resources. NATOA
asserts that the new shot clocks will spur more deployment applications than localities currently process.

7. These arguments, however, fail to acknowledge that Section 332 shot clocks have been in
place for years and reflect Congressional intent as seen in the statutory language of Section 332. The
record in this proceeding demonstrates the need for, and reasonableness of, expediting the siting review of
certain facility deployments.'¢ More streamlined procedures are both reasonable and necessary to provide
greater predictability. The current shot clocks do not reflect the evolution of the application review
process and evidence that localities can complete reviews more quickly than was the case when the
original shot clocks were adopted nine years ago. Localities have gained significant experience
processing wireless siting applications and several jurisdictions already have in place laws that require

(Continued from previous page)
9 See supra paras. 141-46.

1074,

11 See supra para. 147.

12 See supra paras. Error! Reference source not found.-131.
13 See supra para. 127.

14 Smart Communities Comments at 81; see also Letter from Gerard Lavery Lederer, Counsel, Smart Communities,
to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, Ex Parte Submission at 33 (filed Sept. 19, 2018).

15 Letter from Nancy Werner, NATOA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 4-5 (filed
Sept. 19, 2018).

16 See supra para. 106.
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applications to be processed in less time than the Commission’s new shot clocks. With the passage of
time, sitting agencies have become more efficient in processing siting applications and this, in turn,
should reduce any economic burden the Commission’s new shot clock provisions have on them.

8. The Commission has carefully considered the impact of its new shot clocks on siting
authorities and has established shot clocks that take into consideration the nature and scope of siting
requests by establishing shot clocks of different lengths of time that depend on the nature of the siting
request at issue. 7 The length of these shot clocks is based in part on the need to ensure that local
governments have ample time to take any steps needed to protect public safety and welfare and to process
other pending utility applications.'® Since local siting authorities have gained experience in processing
siting requests in an expedited fashion, they should be able to comply with the Commission’s new shot
clocks.

9. The Commission has taken into consideration the concerns of the Smart Communities
and Special Districts Coalition and NATOA. It has established shot clocks that will not favor wireless
providers over other applicants with pending siting applications. Further, instead of adopting a deemed
granted remedy that would grant a siting application when a shot clock lapses without a decision on the
merits, the Commission provides guidance as to the appropriate judicial remedy that applicants may
pursue and examples of exceptional circumstance where a siting authority may be justified in needing
additional time to review a siting application then the applicable shot clock allows. ' Under this
approach, the applicant may seek injunctive relief as long as several minimum requirements are met. The
siting authority, however, can rebut the presumptive reasonableness of the applicable shot clock under
certain circumstances. The circumstances under which a sitting authority might have to do this will be
rare. Under this carefully crafted approach, the interests of siting applicants, siting authorities, and
citizens are protected.

C. Response to Comments by the Chief Counsel for Advocacy of the Small Business
Administration

10. Pursuant to the Small Business Jobs Act of 2010, which amended the RFA, the
Commission is required to respond to any comments filed by the Chief Counsel for Advocacy of the
Small Business Administration (SBA), and to provide a detailed statement of any change made to the
proposed rules as a result of those comments.?°

11. The Chief Counsel did not file any comments in response to the proposed rules in this
proceeding.
D. Description and Estimate of the Number of Small Entities to Which the Rules Will
Apply
12. The RFA directs agencies to provide a description of, and where feasible, an estimate of

the number of small entities that may be affected by the rules adopted herein.?! The RFA generally
defines the term “small entity” as having the same meaning as the terms “small business,” “small
organization,” and “small governmental jurisdiction.”?? In addition, the term “small business” has the
same meaning as the term “small business concern” under the Small Business Act.>* A “small business

17 See supra paras. 105-112.
18 1d.

19 See supra paras. 116-131.
20 5U.S.C. § 604(a)(3).

2l See 5U.S.C. § 604(2)(3).
25U.S.C. § 601(6).

2 5U.S.C. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business
Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an
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concern” is one which: (1) is independently owned and operated; (2) is not dominant in its field of
operation; and (3) satisfies any additional criteria established by the SBA.>*

13. Small Businesses, Small Organizations, Small Governmental Jurisdictions. Our actions,
over time, may affect small entities that are not easily categorized at present. We therefore describe here,
at the outset, three broad groups of small entities that could be directly affected herein.?* First, while
there are industry specific size standards for small businesses that are used in the regulatory flexibility
analysis, according to data from the SBA’s Office of Advocacy, in general a small business is an
independent business having fewer than 500 employees.?® These types of small businesses represent 99.9
percent of all businesses in the United States which translates to 28.8 million businesses.?’

14. Next, the type of small entity described as a “small organization” is generally “any not-
for-profit enterprise which is independently owned and operated and is not dominant in its field.”?
Nationwide, as of August 2016, there were approximately 356,494 small organizations based on
registration and tax data filed by nonprofits with the Internal Revenue Service (IRS).?

15. Finally, the small entity described as a “small governmental jurisdiction” is defined
generally as “governments of cities, counties, towns, townships, villages, school districts, or special
districts, with a population of less than fifty thousand.”** U.S. Census Bureau data from the 2012 Census
of Governments?®! indicate that there were 90,056 local governmental jurisdictions consisting of general
purpose governments and special purpose governments in the United States.3? Of this number there were

(Continued from previous page)
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definition(s) in the Federal Register.”

2415 U.S.C. § 632.
2 See 5 U.S.C. § 601(3)-(6).

26 See SBA, Office of Advocacy, “Frequently Asked Questions, Question 1—What is a small business?”
https://www.sba.gov/sites/default/files/advocacy/SB-FAQ-2016_ WEB.pdf (June 2016).

27 See SBA, Office of Advocacy, “Frequently Asked Questions, Question 2- How many small businesses are there in
the U.S.?” https://www.sba.gov/sites/default/files/advocacy/SB-FAQ-2016  WEB.pdf (June 2016).

85U.S.C. § 601(4).

2 Data from the Urban Institute, National Center for Charitable Statistics NCCS) reporting on nonprofit
organizations registered with the IRS was used to estimate the number of small organizations. Reports generated
using the NCCS online database indicated that as of August 2016 there were 356,494 registered nonprofits with total
revenues of less than $100,000. Of this number 326,897 entities filed tax returns with 65,113 registered nonprofits
reporting total revenues of $50,000 or less on the IRS Form 990-N for Small Exempt Organizations and 261,784
nonprofits reporting total revenues of $100,000 or less on some other version of the IRS Form 990 within 24 months
of the August 2016 data release date. See http://nccs.urban.org/sites/all/nces-archive/html//tablewiz/tw.php where
the report showing this data can be generated by selecting the following data fields: Report: “The Number and
Finances of All Registered 501(c) Nonprofits”; Show: “Registered Nonprofits”; By: “Total Revenue Level (years
1995, Aug to 2016, Aug)”; and For: “2016, Aug” then selecting “Show Results”.

0 5U.S.C. § 601(5).

31 See 13 U.S.C. § 161. The Census of Government is conducted every five (5) years compiling data for years
ending with “2” and “7”. See also Program Description Census of Government
https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtmli?lang=en&type=program&id=program.en.CO
G#.

32 See U.S. Census Bureau, 2012 Census of Governments, Local Governments by Type and State: 2012 - United
States-States. https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG02.USO1. Local governmental
jurisdictions are classified in two categories - General purpose governments (county, municipal and town or
township) and Special purpose governments (special districts and independent school districts).
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37, 132 General purpose governments (county?3, municipal and town or township**) with populations of
less than 50,000 and 12,184 Special purpose governments (independent school districts® and special
districts*®) with populations of less than 50,000. The 2012 U.S. Census Bureau data for most types of
governments in the local government category show that the majority of these governments have
populations of less than 50,000.37 Based on this data we estimate that at least 49,316 local government
jurisdictions fall in the category of “small governmental jurisdictions.”3®.

16. Wireless Telecommunications Carriers (except Satellite). This industry comprises
establishments engaged in operating and maintaining switching and transmission facilities to provide
communications via the airwaves. Establishments in this industry have spectrum licenses and provide
services using that spectrum, such as cellular services, paging services, wireless Internet access, and
wireless video services.’® The appropriate size standard under SBA rules is that such a business is small
if it has 1,500 or fewer employees.*’ For this industry, U.S. Census data for 2012 show that there were
967 firms that operated for the entire year.*! Of this total, 955 firms had employment of 999 or fewer
employees and 12 had employment of 1000 employees or more.*> Thus under this category and the
associated size standard, the Commission estimates that the majority of wireless telecommunications

33 See U.S. Census Bureau, 2012 Census of Governments, County Governments by Population-Size Group and
State: 2012 - United States-States. https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01. There
were 2,114 county governments with populations less than 50,000.

34 See U.S. Census Bureau, 2012 Census of Governments, Subcounty General-Purpose Governments by Population-
Size Group and State: 2012 - United States—States.
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.USO1. There were 18,811 municipal and 16,207
town and township governments with populations less than 50,000.

33 See U.S. Census Bureau, 2012 Census of Governments, Elementary and Secondary School Systems by
Enrollment-Size Group and State: 2012 - United States-States.
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01. There were 12,184 independent school
districts with enrollment populations less than 50,000.

36 See U.S. Census Bureau, 2012 Census of Governments, Special District Governments by Function and State:
2012 - United States-States. https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG09.US01. The U.S.
Census Bureau data did not provide a population breakout for special district governments.

37 See U.S. Census Bureau, 2012 Census of Governments, County Governments by Population-Size Group and
State: 2012 - United States-States - https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01;
Subcounty General-Purpose Governments by Population-Size Group and State: 2012 - United States—States -
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01; and Elementary and Secondary School
Systems by Enrollment-Size Group and State: 2012 - United States-States.
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01. While U.S. Census Bureau data did not
provide a population breakout for special district governments, if the population of less than 50,000 for this category
of local government is consistent with the other types of local governments the majority of the 38, 266 special
district governments have populations of less than 50,000.

38 1d.

39 U.S. Census Bureau, 2012 NAICS Definitions, “517210 Wireless Telecommunications Carriers (Except
Satellite),” See
https://factfinder.census.gov/faces/afthelp/jsf/pages/metadata.xhtml?lang=en&typib&id=ib.en./ECN.NAICS2012.51
7210.

4013 CFR § 121.201, NAICS Code 517210.

41U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ5, Information: Subject
Series: Estab and Firm Size: Employment Size of Firms for the U.S.: 2012 NAICS Code 517210,

https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012 US/51SSSZ5//naics~517210.

42 Id. Available census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”
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carriers (except satellite) are small entities.

17. The Commission’s own data—available in its Universal Licensing System—indicate that,
as of May 17, 2018, there are 264 Cellular licensees that will be affected by our actions.** The
Commission does not know how many of these licensees are small, as the Commission does not collect
that information for these types of entities. Similarly, according to Commission data, 413 carriers
reported that they were engaged in the provision of wireless telephony, including cellular service,
Personal Communications Service (PCS), and Specialized Mobile Radio (SMR) Telephony services.* Of
this total, an estimated 261 have 1,500 or fewer employees and 152 have more than 1,500 employees.*
Thus, using available data, we estimate that the majority of wireless firms can be considered small.

18. Personal Radio Services. Personal radio services provide short-range, low-power radio
for personal communications, radio signaling, and business communications not provided for in other
services. Personal radio services include services operating in spectrum licensed under Part 95 of our
rules.*¢ These services include Citizen Band Radio Service, General Mobile Radio Service, Radio
Control Radio Service, Family Radio Service, Wireless Medical Telemetry Service, Medical Implant
Communications Service, Low Power Radio Service, and Multi-Use Radio Service.*” There are a variety
of methods used to license the spectrum in these rule parts, from licensing by rule, to conditioning
operation on successful completion of a required test, to site-based licensing, to geographic area licensing.
All such entities in this category are wireless, therefore we apply the definition of Wireless
Telecommunications Carriers (except Satellite), pursuant to which the SBA’s small entity size standard is
defined as those entities employing 1,500 or fewer persons.*® For this industry, U.S. Census data for 2012
show that there were 967 firms that operated for the entire year.*® Of this total, 955 firms had
employment of 999 or fewer employees and 12 had employment of 1000 employees or more.>® Thus
under this category and the associated size standard, the Commission estimates that the majority of firms
can be considered small. We note however that many of the licensees in this category are individuals and
not small entities. In addition, due to the mostly unlicensed and shared nature of the spectrum utilized in
many of these services, the Commission lacks direct information upon which to base an estimation of the
number of small entities that may be affected by our actions in this proceeding.

19. Public Safety Radio Licensees. Public Safety Radio Pool licensees as a general matter,
include police, fire, local government, forestry conservation, highway maintenance, and emergency

43 See http://wireless.fcc.gov/uls. For the purposes of this FRFA, consistent with Commission practice for wireless
services, the Commission estimates the number of licensees based on the number of unique FCC Registration
Numbers.

44 See Federal Communications Commission, Wireline Competition Bureau, Industry Analysis and Technology
Division, Trends in Telephone Service at Table 5.3 (Sept. 2010) (Trends in Telephone Service),
https://apps.fcc.gov/edocs public/attachmatch/DOC-301823A1.pdf.

45 See id.
46 47 CFR Part 90.

47 The Citizens Band Radio Service, General Mobile Radio Service, Radio Control Radio Service, Family Radio
Service, Wireless Medical Telemetry Service, Medical Implant Communications Service, Low Power Radio
Service, and Multi-Use Radio Service are governed by subpart D, subpart A, subpart C, subpart B, subpart H,
subpart I, subpart G, and subpart J, respectively, of Part 95 of the Commission’s rules. See generally 47 CFR Part
95.

413 CFR § 121.201, NAICS Code 517312.

4 U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ5, Information: Subject
Series: Estab and Firm Size: Employment Size of Firms for the U.S.: 2012 NAICS Code 517210,
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012 US/51SSSZ5/maics~517210.

30 Jd. Available census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”
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medical services.’! Because of the vast array of public safety licensees, the Commission has not
developed a small business size standard specifically applicable to public safety licensees. The closest
applicable SBA category is Wireless Telecommunications Carriers (except Satellite) which encompasses
business entities engaged in radiotelephone communications. The appropriate size standard for this
category under SBA rules is that such a business is small if it has 1,500 or fewer employees. *> For this
industry, U.S. Census data for 2012 show that there were 967 firms that operated for the entire year. Of
this total, 955 firms had employment of 999 or fewer employees and 12 had employment of 1000
employees or more.> Thus under this category and the associated size standard, the Commission
estimates that the majority of firms can be considered small. With respect to local governments, in
particular, since many governmental entities comprise the licensees for these services, we include under
public safety services the number of government entities affected. According to Commission records,
there are a total of approximately 133,870 licenses within these services.>® There are 3,121 licenses in the
4.9 GHz band, based on an FCC Universal Licensing System search of March 29, 2017.5¢ We estimate
that fewer than 2,442 public safety radio licensees hold these licenses because certain entities may have
multiple licenses.

20. Private Land Mobile Radio Licensees. Private land mobile radio (PLMR) systems serve
an essential role in a vast range of industrial, business, land transportation, and public safety activities.
These radios are used by companies of all sizes operating in all U.S. business categories. Because of the
vast array of PLMR users, the Commission has not developed a small business size standard specifically
applicable to PLMR users. The closest applicable SBA category is Wireless Telecommunications
Carriers (except Satellite) which encompasses business entities engaged in radiotelephone
communications.”” The appropriate size standard for this category under SBA rules is that such a business

31 See subparts A and B of Part 90 of the Commission’s Rules, 47 CFR §§ 90.1-90.22. Police licensees serve state,
county, and municipal enforcement through telephony (voice), telegraphy (code), and teletype and facsimile (printed
material). Fire licensees are comprised of private volunteer or professional fire companies, as well as units under
governmental control. Public Safety Radio Pool licensees also include state, county, or municipal entities that use
radio for official purposes. State departments of conservation and private forest organizations comprise forestry
service licensees that set up communications networks among fire lookout towers and ground crews. State and local
governments are highway maintenance licensees that provide emergency and routine communications to aid other
public safety services to keep main roads safe for vehicular traffic. Emergency medical licensees use these channels
for emergency medical service communications related to the delivery of emergency medical treatment. Additional
licensees include medical services, rescue organizations, veterinarians, persons with disabilities, disaster relief
organizations, school buses, beach patrols, establishments in isolated areas, communications standby facilities, and
emergency repair of public communications facilities.

52 See 13 CFR § 121.201, NAICS Code 517210.

3 U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ5, Information: Subject
Series: Estab and Firm Size: Employment Size of Firms for the U.S.: 2012 NAICS Code 517210.
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517210.

3 Id. Available census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”

35 This figure was derived from Commission licensing records as of June 27, 2008. Licensing numbers change
daily. We do not expect this number to be significantly smaller as of the date of this order. This does not indicate
the number of licensees, as licensees may hold multiple licenses. There is no information currently available about
the number of public safety licensees that have less than 1,500 employees.

36 Based on an FCC Universal Licensing System search of March 29, 2017. Search parameters: Radio Service =
PA—Public Safety 4940-4990 MHz Band; Authorization Type = Regular; Status = Active.

57U.S. Census Bureau, 2012 NAICS Definitions, “517210 Wireless Telecommunications Carriers (Except
Satellite),” See https://factfinder.census.gov/faces/afthelp/jsf/pages/metadata.xhtml?lang=en&type=
ib&id=ib.en./ECN.NAICS2012.517210 (last visited Mar. 6, 2018).
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is small if it has 1,500 or fewer employees.’® For this industry, U.S. Census data for 2012 show that there
were 967 firms that operated for the entire year.’® Of this total, 955 firms had employment of 999 or
fewer employees and 12 had employment of 1000 employees or more.®® Thus under this category and the
associated size standard, the Commission estimates that the majority of PLMR Licensees are small
entities.

21. According to the Commission’s records, a total of approximately 400,622 licenses
comprise PLMR users.®' Of this number there are a total of 3,374 licenses in the frequencies range
173.225 MHz to 173.375 MHz, which is the range affected by the Third Report and Order.®* The
Commission does not require PLMR licensees to disclose information about number of employees, and
does not have information that could be used to determine how many PLMR licensees constitute small
entities under this definition. The Commission however believes that a substantial number of PLMR
licensees may be small entities despite the lack of specific information.

22. Multiple Address Systems. Entities using Multiple Address Systems (MAS) spectrum, in
general, fall into two categories: (1) those using the spectrum for profit-based uses, and (2) those using
the spectrum for private internal uses. With respect to the first category, Profit-based Spectrum use, the
size standards established by the Commission define “small entity” for MAS licensees as an entity that
has average annual gross revenues of less than $15 million over the three previous calendar years.®* A
“Very small business” is defined as an entity that, together with its affiliates, has average annual gross
revenues of not more than $3 million over the preceding three calendar years.* The SBA has approved
these definitions.% The majority of MAS operators are licensed in bands where the Commission has
implemented a geographic area licensing approach that requires the use of competitive bidding
procedures to resolve mutually exclusive applications.

23. The Commission’s licensing database indicates that, as of April 16, 2010, there were a
total of 11,653 site-based MAS station authorizations. Of these, 58 authorizations were associated with
common carrier service. In addition, the Commission’s licensing database indicates that, as of April 16,
2010, there were a total of 3,330 Economic Area market area MAS authorizations. The Commission’s
licensing database also indicates that, as of April 16, 2010, of the 11,653 total MAS station
authorizations, 10,773 authorizations were for private radio service. In 2001, an auction for 5,104 MAS

38 See 13 CFR § 121.201, NAICS Code 517210.

3 U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ5, Information: Subject
Series: Estab and Firm Size: Employment Size of Firms for the U.S.: 2012 NAICS Code 517210.
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517210.

60 Jd. Available census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”

61 This figure was derived from Commission licensing records as of September 19, 2016. Licensing numbers
change on a daily basis. This does not indicate the number of licensees, as licensees may hold multiple licenses.
There is no information currently available about the number of PLMR licensees that have fewer than 1,500
employees.

62 This figure was derived from Commission licensing records as of August 16, 2013. Licensing numbers change
daily. We do not expect this number to be significantly smaller as of the date of this order. This does not indicate
the number of licensees, as licensees may hold multiple licenses. There is no information currently available about
the number of licensees that have fewer than 1,500 employees.

63 See Amendment of the Commission’s Rules Regarding Multiple Address Systems, Report and Order, 15 FCC Red
11956, 12008 para. 123 (2000).

4 1d.

65 See Letter from Aida Alvarez, Administrator, Small Business Administration, to Thomas Sugrue, Chief, Wireless
Telecommunications Bureau, FCC (June 4, 1999).
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licenses in 176 EAs was conducted.®® Seven winning bidders claimed status as small or very small
businesses and won 611 licenses. In 2005, the Commission completed an auction (Auction 59) of 4,226
MAS licenses in the Fixed Microwave Services from the 928/959 and 932/941 MHz bands. Twenty-six
winning bidders won a total of 2,323 licenses. Of the 26 winning bidders in this auction, five claimed
small business status and won 1,891 licenses.

24. With respect to the second category, Internal Private Spectrum use consists of entities
that use, or seek to use, MAS spectrum to accommodate their own internal communications needs, MAS
serves an essential role in a range of industrial, safety, business, and land transportation activities. MAS
radios are used by companies of all sizes, operating in virtually all U.S. business categories, and by all
types of public safety entities. For the majority of private internal users, the definition developed by the
SBA would be more appropriate than the Commission’s definition. The closest applicable definition of a
small entity is the “Wireless Telecommunications Carriers (except Satellite)” definition under the SBA
rules.®” The appropriate size standard under SBA rules is that such a business is small if it has 1,500 or
fewer employees.®® For this category, U.S. Census data for 2012 show that there were 967 firms that
operated for the entire year.®® Of this total, 955 firms had employment of 999 or fewer employees and 12
had employment of 1000 employees or more.”® Thus under this category and the associated small
business size standard, the Commission estimates that the majority of firms that may be affected by our
action can be considered small.

25. Broadband Radio Service and Educational Broadband Service. Broadband Radio
Service systems, previously referred to as Multipoint Distribution Service (MDS) and Multichannel
Multipoint Distribution Service (MMDS) systems, and “wireless cable,” transmit video programming to
subscribers and provide two-way high-speed data operations using the microwave frequencies of the
Broadband Radio Service (BRS) and Educational Broadband Service (EBS) (previously referred to as the
Instructional Television Fixed Service (ITFS)).”!

26. BRS - In connection with the 1996 BRS auction, the Commission established a small
business size standard as an entity that had annual average gross revenues of no more than $40 million in
the previous three calendar years.”” The BRS auctions resulted in 67 successful bidders obtaining
licensing opportunities for 493 Basic Trading Areas (BTAs). Of the 67 auction winners, 61 met the
definition of a small business. BRS also includes licensees of stations authorized prior to the auction. At
this time, we estimate that of the 61 small business BRS auction winners, 48 remain small business
licensees. In addition to the 48 small businesses that hold BTA authorizations, there are approximately
there are approximately 86 incumbent BRS licensees that are considered small entities (18 incumbent

% See Multiple Address Systems Spectrum Auction Closes, Public Notice, 16 FCC Red 21011 (2001).
6713 CFR § 121.201, NAICS Code 517210.
8 Id.

9 U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ5, Information: Subject
Series: Estab and Firm Size: Employment Size of Firms for the U.S.: 2012 NAICS Code 517210,
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517210.

70 Jd. Available census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”

U Amendment of Parts 21 and 74 of the Commission’s Rules with Regard to Filing Procedures in the Multipoint
Distribution Service and in the Instructional Television Fixed Service and Implementation of Section 309(j) of the
Communications Act—Competitive Bidding, Report and Order, 10 FCC Rcd 9589, 9593, para. 7 (1995).

7247 CFR § 21.961(b)(1).
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BRS licensees do not meet the small business size standard).” After adding the number of small business
auction licensees to the number of incumbent licensees not already counted, we find that there are
currently approximately 133 BRS licensees that are defined as small businesses under either the SBA or
the Commission’s rules.

217. In 2009, the Commission conducted Auction 86, the sale of 78 licenses in the BRS areas.
74 The Commission offered three levels of bidding credits: (i) a bidder with attributed average annual
gross revenues that exceed $15 million and do not exceed $40 million for the preceding three years (small
business) received a 15 percent discount on its winning bid; (ii) a bidder with attributed average annual
gross revenues that exceed $3 million and do not exceed $15 million for the preceding three years (very
small business) received a 25 percent discount on its winning bid; and (iii) a bidder with attributed
average annual gross revenues that do not exceed $3 million for the preceding three years (entrepreneur)
received a 35 percent discount on its winning bid.”> Auction 86 concluded in 2009 with the sale of 61
licenses.”® Of the ten winning bidders, two bidders that claimed small business status won 4 licenses; one
bidder that claimed very small business status won three licenses; and two bidders that claimed
entrepreneur status won six licenses.

28. EBS - The Educational Broadband Service has been included within the broad economic
census category and SBA size standard for Wired Telecommunications Carriers since 2007. Wired
Telecommunications Carriers are comprised of establishments primarily engaged in operating and/or
providing access to transmission facilities and infrastructure that they own and/or lease for the
transmission of voice, data, text, sound, and video using wired telecommunications networks.
Transmission facilities may be based on a single technology or a combination of technologies.”” The
SBA’s small business size standard for this category is all such firms having 1,500 or fewer employees.”®
U.S. Census Bureau data for 2012 show that there were 3,117 firms that operated that year.” Of this
total, 3,083 operated with fewer than 1,000 employees.?® Thus, under this size standard, the majority of
firms in this industry can be considered small. In addition to Census Bureau data, the Commission’s
Universal Licensing System indicates that as of October 2014, there are 2,206 active EBS licenses. The
Commission estimates that of these 2,206 licenses, the majority are held by non-profit educational

7347 U.S.C. § 309(j). Hundreds of stations were licensed to incumbent MDS licensees prior to implementation of
Section 309(j) of the Communications Act of 1934, 47 U.S.C. § 309(j). For these pre-auction licenses, the
applicable standard is SBA’s small business size standard of 1500 or fewer employees.

74 Auction of Broadband Radio Service (BRS) Licenses, Scheduled for October 27, 2009, Notice and Filing
Requirements, Minimum Opening Bids, Upfront Payments, and Other Procedures for Auction 86, Public Notice, 24
FCC Red 8277 (2009).

75 Id. at 8296 para. 73.

76 Auction of Broadband Radio Service Licenses Closes, Winning Bidders Announced for Auction 86, Down
Payments Due November 23, 2009, Final Payments Due December 8, 2009, Ten-Day Petition to Deny Period,
Public Notice, 24 FCC Red 13572 (2009).

77U.S. Census Bureau, 2017 NAICS Definitions, “517311 Wired Telecommunications Carriers,”,
https://www.census.gov/cgi-bin/sssd/naics/naicsrch?code=517110&search=2017.

78 See 13 CFR § 121.201. The Wired Telecommunications Carrier category formerly used the NAICS code of
517110. As 0of 2017 the U.S. Census Bureau definition shows the NAICs code as 517311 for Wired
Telecommunications Carriers. See, https://www.census.gov/cgi-
bin/sssd/naics/naicsrch?code=517311&search=2017.

7 See U.S. Census Bureau, 2012 Economic Census of the United States, Table No. EC1251SSSZ5, Information:
Subject Series - Estab & Firm Size: Employment Size of Firms: 2012 (517110 Wired Telecommunications Carriers).
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012 US/51SSSZ5/maics~517110.

80 1d.
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institutions and school districts, which are by statute defined as small businesses.*!

29. Location and Monitoring Service (LMS). LMS systems use non-voice radio techniques
to determine the location and status of mobile radio units. For purposes of auctioning LMS licenses, the
Commission has defined a “small business™ as an entity that, together with controlling interests and
affiliates, has average annual gross revenues for the preceding three years not to exceed $15 million.8? A
“very small business” is defined as an entity that, together with controlling interests and affiliates, has
average annual gross revenues for the preceding three years not to exceed $3 million.®* These definitions
have been approved by the SBA.#* An auction for LMS licenses commenced on February 23, 1999 and
closed on March 5, 1999. Of the 528 licenses auctioned, 289 licenses were sold to four small businesses.

30. Television Broadcasting. This Economic Census category “comprises establishments
primarily engaged in broadcasting images together with sound.”® These establishments operate
television broadcast studios and facilities for the programming and transmission of programs to the
public.3¢ These establishments also produce or transmit visual programming to affiliated broadcast
television stations, which in turn broadcast the programs to the public on a predetermined schedule.
Programming may originate in their own studio, from an affiliated network, or from external sources.
The SBA has created the following small business size standard for such businesses: those having $38.5
million or less in annual receipts.’” The 2012 Economic Census reports that 751 firms in this category
operated in that year.®® Of that number, 656 had annual receipts of $25,000,000 or less, 25 had annual
receipts between $25,000,000 and $49,999,999 and 70 had annual receipts of $50,000,000 or more.%
Based on this data we therefore estimate that the majority of commercial television broadcasters are small
entities under the applicable SBA size standard.

31. The Commission has estimated the number of licensed commercial television stations to
be 1,377.°° Of this total, 1,258 stations (or about 91 percent) had revenues of $38.5 million or less,
according to Commission staff review of the BIA Kelsey Inc. Media Access Pro Television Database
(BIA) on November 16, 2017, and therefore these licensees qualify as small entities under the SBA
definition. In addition, the Commission has estimated the number of licensed noncommercial educational
(NCE) television stations to be 384.°! Notwithstanding, the Commission does not compile and otherwise
does not have access to information on the revenue of NCE stations that would permit it to determine how

81 The term “small entity” within SBREFA applies to small organizations (non-profits) and to small governmental
jurisdictions (cities, counties, towns, townships, villages, school districts, and special districts with populations of
less than 50,000). 5 U.S.C. §§ 601(4)-(6).

82 Amendment of Part 90 of the Commission’s Rules to Adopt Regulations for Automatic Vehicle Monitoring
Systems, Second Report and Order, 13 FCC Red 15182, 15192 para. 20 (1998); see also 47 CFR § 90.1103.

8 1d.

84 See Letter from Aida Alvarez, Administrator, Small Business Administration to Thomas J. Sugrue, Chief,
Wireless Telecommunications Bureau, FCC (Feb. 22, 1999).

85U.S. Census Bureau, 2017 NAICS Definitions, “515120 Television Broadcasting,” https://www.census.gov/cgi-
bin/sssd/naics/naicsrch?input=515120&search=2017+NAICS+Search&search=2017.

8 Id.
87 13 CFR § 121.201; 2012 NAICS Code 515120.

88 U.S. Census Bureau, Table No. EC1251SSSZ4, Information: Subject Series - Establishment and Firm Size:
Receipts Size of Firms for the United States: 2012 (515120 Television Broadcasting).
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012 US/51SSSZ4/maics~515120.

8 Id.

% Broadcast Station Totals as of June 30, 2018, Press Release (MB, rel. Jul. 3, 2018) (June 30, 2018 Broadcast
Station Totals Press Release), https://docs.fcc.gov/public/attachments/DOC-352168A1.pdf.

L.
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many such stations would qualify as small entities. There are also 2,300 low power television stations,
including Class A stations (LPTV) and 3,681 TV translator stations.”> Given the nature of these services,
we will presume that all of these entities qualify as small entities under the above SBA small business
size standard.

32. We note, however, that in assessing whether a business concern qualifies as “small”
under the above definition, business (control) affiliations must be included.”> Our estimate, therefore
likely overstates the number of small entities that might be affected by our action, because the revenue
figure on which it is based does not include or aggregate revenues from affiliated companies. In addition,
another element of the definition of “small business” requires that an entity not be dominant in its field of
operation. We are unable at this time to define or quantify the criteria that would establish whether a
specific television broadcast station is dominant in its field of operation. Accordingly, the estimate of
small businesses to which rules may apply does not exclude any television station from the definition of a
small business on this basis and is therefore possibly over-inclusive. Also, as noted above, an additional
element of the definition of “small business™ is that the entity must be independently owned and operated.
The Commission notes that it is difficult at times to assess these criteria in the context of media entities
and its estimates of small businesses to which they apply may be over-inclusive to this extent.

33. Radio Stations. This Economic Census category “comprises establishments primarily
engaged in broadcasting aural programs by radio to the public. Programming may originate in their own
studio, from an affiliated network, or from external sources.”® The SBA has established a small business
size standard for this category as firms having $38.5 million or less in annual receipts.”> Economic
Census data for 2012 show that 2,849 radio station firms operated during that year.?® Of that number,
2,806 operated with annual receipts of less than $25 million per year, 17 with annual receipts between
$25 million and $49,999,999 million and 26 with annual receipts of $50 million or more.”” Therefore,
based on the SBA’s size standard the majority of such entities are small entities.

34, According to Commission staff review of the BIA/Kelsey, LLC’s Publications, Inc.
Media Access Pro Radio Database (BIA) as of January 2018, about 11,261 (or about 99.92 percent) of
11,270 commercial radio stations had revenues of $38.5 million or less and thus qualify as small entities
under the SBA definition.”® The Commission has estimated the number of licensed commercial AM radio
stations to be 4,633 stations and the number of commercial FM radio stations to be 6,738, for a total
number of 11,371.%° We note, that the Commission has also estimated the number of licensed NCE radio
stations to be 4,128.1% Nevertheless, the Commission does not compile and otherwise does not have
access to information on the revenue of NCE stations that would permit it to determine how many such
stations would qualify as small entities.

2 Id.

93 See 13 CFR § 21.103(a)(1) “[Business concerns] are affiliates of each other when one concern controls or has the
power to control the other or a third party or parties controls or has the power to control both.”

94U.S. Census Bureau, 2017 NAICS Definitions, “515112 Radio Stations,” https://www.census.gov/cgi-
bin/sssd/naics/naicsrch?input=515112&search=2017+NAICS+Search&search=2017.

%13 CFR § 121.201, NAICS Code 515112.

% U.S. Census Bureau, 2012 Economic Census of the United States, Table No. EC1251SSSZ4, Information: Subject
Series - Establishment and Firm Size: Receipts Size of Firms for the United States: 2012 NAICS Code 515112,
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ4//naics~515112.

7Id.
% BIA/Kelsey, MEDIA Access Pro Database (viewed Jan. 26, 2018).

% Broadcast Station Totals as of June 30, 2018, Press Release (MB Jul. 3, 2018) (June 30, 2018 Broadcast Station
Totals), https://docs.fce.gov/public/attachments/DOC-352168A1.pdf.
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35. We also note, that in assessing whether a business entity qualifies as small under the
above definition, business control affiliations must be included.!®® The Commission’s estimate therefore
likely overstates the number of small entities that might be affected by its action, because the revenue
figure on which it is based does not include or aggregate revenues from affiliated companies. In addition,
to be determined a “small business,” an entity may not be dominant in its field of operation.'> We further
note, that it is difficult at times to assess these criteria in the context of media entities, and the estimate of
small businesses to which these rules may apply does not exclude any radio station from the definition of
a small business on these basis, thus our estimate of small businesses may therefore be over-inclusive.
Also, as noted above, an additional element of the definition of “small business” is that the entity must be
independently owned and operated. The Commission notes that it is difficult at times to assess these
criteria in the context of media entities and the estimates of small businesses to which they apply may be
over-inclusive to this extent.

36. FM Translator Stations and Low Power FM Stations. FM translators and Low Power
FM Stations are classified in the category of Radio Stations and are assigned the same NAICS Code as
licensees of radio stations.!® This U.S. industry, Radio Stations, comprises establishments primarily
engaged in broadcasting aural programs by radio to the public.!®* Programming may originate in their
own studio, from an affiliated network, or from external sources.!® The SBA has established a small
business size standard which consists of all radio stations whose annual receipts are $38.5 million dollars
or less.'® U.S. Census Bureau data for 2012 indicate that 2,849 radio station firms operated during that
year.!?7 Of that number, 2,806 operated with annual receipts of less than $25 million per year, 17 with
annual receipts between $25 million and $49,999,999 million and 26 with annual receipts of $50 million
or more.'%® Therefore, based on the SBA’s size standard, we conclude that the majority of FM Translator
Stations and Low Power FM Stations are small.

37. Multichannel Video Distribution and Data Service (MVDDS). MVDDS is a terrestrial
fixed microwave service operating in the 12.2-12.7 GHz band. The Commission adopted criteria for
defining three groups of small businesses for purposes of determining their eligibility for special
provisions such as bidding credits. It defined a very small business as an entity with average annual gross
revenues not exceeding $3 million for the preceding three years; a small business as an entity with
average annual gross revenues not exceeding $15 million for the preceding three years; and an
entrepreneur as an entity with average annual gross revenues not exceeding $40 million for the preceding
three years.!? These definitions were approved by the SBA.''® On January 27, 2004, the Commission

10113 CFR § 121.103(a)(1). “[Business concerns] are affiliates of each other when one concern controls or has the
power to control the other, or a third party or parties controls or has power to control both.”

102 13 CFR § 121.102(b).

103 See, U.S. Census Bureau, 2017 NAICS Definitions, “515112 Radio Stations,” https://www.census.gov/cgi-
bin/sssd/naics/naicsrch?input=515112&search=2017+NAICS+Search&search=2017.

104 14
105 4.
106 13 CFR § 121.201, NAICS code 515112.

107°0.S. Census Bureau, 2012 Economic Census of the United States, Table No. EC1251SSSZ4, Information:
Subject Series - Establishment and Firm Size: Receipts Size of Firms for the United States: 2012 NAICS Code
515112, https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ4//maics~515112.

108 Id

199 Amendment of Parts 2 and 25 of the Commission’s Rules to Permit Operation of NGSO FSS Systems Co-

Frequency with GSO and Terrestrial Systems in the Ku-Band Frequency Range; Amendment of the Commission’s

Rules to Authorize Subsidiary Terrestrial Use of the 12.2—12.7 GHz Band by Direct Broadcast Satellite Licensees

and their Affiliates; and Applications of Broadwave USA, PDC Broadband Corporation, and Satellite Receivers,
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completed an auction of 214 MVDDS licenses (Auction No. 53). In this auction, ten winning bidders
won a total of 192 MVDDS licenses.!"" Eight of the ten winning bidders claimed small business status
and won 144 of the licenses. The Commission also held an auction of MVDDS licenses on December 7,
2005 (Auction 63). Of the three winning bidders who won 22 licenses, two winning bidders, winning 21
of the licenses, claimed small business status.!!?

38. Satellite Telecommunications. This category comprises firms “primarily engaged in
providing telecommunications services to other establishments in the telecommunications and
broadcasting industries by forwarding and receiving communications signals via a system of satellites or
reselling satellite telecommunications.”!!3 Satellite telecommunications service providers include satellite
and earth station operators. The category has a small business size standard of $32.5 million or less in
average annual receipts, under SBA rules.!'* For this category, U.S. Census Bureau data for 2012 show
that there were a total of 333 firms that operated for the entire year.!'> Of this total, 299 firms had annual
receipts of less than $25 million.!'® Consequently, we estimate that the majority of satellite
telecommunications providers are small entities.

39. All Other Telecommunications. The “All Other Telecommunications” category is
comprised of establishments that are primarily engaged in providing specialized telecommunications
services, such as satellite tracking, communications telemetry, and radar station operation.!'” This
industry also includes establishments primarily engaged in providing satellite terminal stations and
associated facilities connected with one or more terrestrial systems and capable of transmitting
telecommunications to, and receiving telecommunications from, satellite systems.!!® Establishments
providing Internet services or voice over Internet protocol (VolP) services via client-supplied
telecommunications connections are also included in this industry.'’® The SBA has developed a small
business size standard for “All Other Telecommunications,” which consists of all such firms with gross
annual receipts of $32.5 million or less.'?® For this category, U.S. Census data for 2012 show that there

(Continued from previous page)
Ltd. to Provide A Fixed Service in the 12.2—12.7 GHz Band, Memorandum Opinion and Order and Second Report
and Order, 17 FCC Red 9614, 9711, para. 252 (2002).

110 See Letter from Hector V. Barreto, Administrator, U.S. Small Business Administration, to Margaret W. Wiener,
Chief, Auctions and Industry Analysis Division, Wireless Telecommunications Bureau, FCC (Feb. 13, 2002).

1 See “Multichannel Video Distribution and Data Service Spectrum Auction Closes,; Winning Bidders Announced,”
Public Notice, 19 FCC Red 1834 (2004).

112 See “Auction of Multichannel Video Distribution and Data Service Licenses Closes; Winning Bidders Announced
for Auction No. 63,” Public Notice, 20 FCC Red 19807 (2005).

13 .S. Census Bureau, 2017 NAICS Definitions, “517410 Satellite Telecommunications,”
https://www.census.gov/cgi-bin/sssd/naics/naicsrch?input=517410&search=2017+NAICS+Search&search=2017.

11413 CFR § 121.201, NAICS Code 517410.

115U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ4, Information: Subject
Series - Estab and Firm Size: Receipts Size of Firms for the United States: 2012, NAICS Code 517410,
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were 1,442 firms that operated for the entire year.!?! Of these firms, a total of 1,400 had gross annual
receipts of less than $25 million and 42 firms had annual receipts of $25 million to $49, 999,999.122 Thus,
a majority of “All Other Telecommunications” firms potentially affected by our action can be considered
small.

40. Fixed Microwave Services. Microwave services include common carrier,'? private-
operational fixed,'?* and broadcast auxiliary radio services.'?> They also include the Local Multipoint
Distribution Service (LMDS),!?¢ the Digital Electronic Message Service (DEMS),'?’ the 39 GHz Service
(39 GHz),'?8 the 24 GHz Service,!?° and the Millimeter Wave Service'3? where licensees can choose
between common carrier and non-common carrier status.!3! At present, there are approximately 66,680
common carrier fixed licensees, 69,360 private and public safety operational-fixed licensees, 20,150
broadcast auxiliary radio licensees, 411 LMDS licenses, 33 24 GHz DEMS licenses, 777 39 GHz
licenses, and five 24 GHz licenses, and 467 Millimeter Wave licenses in the microwave services.!32 The
Commission has not yet defined a small business size standard for microwave services. The closest
applicable SBA category is Wireless Telecommunications Carriers (except Satellite) and the appropriate
size standard for this category under SBA rules is that such a business is small if it has 1,500 or fewer
employees.!33 U.S. Census Bureau data for 2012, show that there were 967 firms in this category that
operated for the entire year.!3* Of this total, 955 had employment of 999 or fewer, and 12 firms had
employment of 1,000 employees or more. Thus, under this category and the associated small business
size standard, the Commission estimates that a majority of fixed microwave service licensees can be
considered small.

41. The Commission notes that the number of firms does not necessarily track the number of

121'U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ4, Information: Subject
Series - Estab and Firm Size: Receipts Size of Firms for the United States: 2012, NAICS code 517919,
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ4//naics~517919.

122 Id.
123 See 47 CFR Part 101, Subpart 1.

124 Persons eligible under parts 80 and 90 of the Commission’s rules can use Private-Operational Fixed Microwave
services. See 47 CFR Parts 80 and 90. Stations in this service are called operational-fixed to distinguish them from
common carrier and public fixed stations. Only the licensee may use the operational-fixed station, and only for
communications related to the licensee’s commercial, industrial, or safety operations.

125 See 47 CFR Parts 74, 78 (governing Auxiliary Microwave Service) Available to licensees of broadcast stations,
cable operators, and to broadcast and cable network entities. Auxiliary microwave stations are used for relaying
broadcast television signals from the studio to the transmitter, or between two points such as a main studio and an
auxiliary studio. The service also includes TV pickup and CARS pickup, which relay signals from a remote location
back to the studio.

126 See 47 CFR §§ 101, 1001-101, 1017.

127 See 47 CFR §§ 101, 101.501-101.538.

128 See 47 CFR Part 101, Subpart N (reserved for Competitive bidding procedures for the 38.6-40 GHz Band).
129 See id.

130 See 47 CFR §§ 101, 101.1501-101.1527.

131 See 47 CFR §§ 101.533, 101.1017.

132 These statistics are based on a review of the Universal Licensing System on September 22, 2015.

133 13 CFR § 121.201.

134 U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ5, Information: Subject
Series, “Estab and Firm Size: Employment Size of Firms for the U.S.: 2012 NAICS Code 517210,
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012 US/51SSSZ5//maics~517210.
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licensees. The Commission also notes that it does not have data specifying the number of these licensees
that have more than 1,500 employees, and thus is unable at this time to estimate with greater precision the
number of fixed microwave service licensees that would qualify as small business concerns under the
SBA’s small business size standard. The Commission estimates however, that virtually all of the Fixed
Microwave licensees (excluding broadcast auxiliary licensees) would qualify as small entities under the
SBA definition.

42. Non-Licensee Owners of Towers and Other Infrastructure. Although at one time most
communications towers were owned by the licensee using the tower to provide communications service,
many towers are now owned by third-party businesses that do not provide communications services
themselves but lease space on their towers to other companies that provide communications services. The
Commission’s rules require that any entity, including a non-licensee, proposing to construct a tower over
200 feet in height or within the glide slope of an airport must register the tower with the Commission’s
Antenna Structure Registration (“ASR”) system and comply with applicable rules regarding review for
impact on the environment and historic properties.

43. As of March 1, 2017, the ASR database includes approximately 122,157 registration
records reflecting a “Constructed” status and 13,987 registration records reflecting a “Granted, Not
Constructed” status. These figures include both towers registered to licensees and towers registered to
non-licensee tower owners. The Commission does not keep information from which we can easily
determine how many of these towers are registered to non-licensees or how many non-licensees have
registered towers.!*> Regarding towers that do not require ASR registration, we do not collect
information as to the number of such towers in use and therefore cannot estimate the number of tower
owners that would be subject to the rules on which we seek comment. Moreover, the SBA has not
developed a size standard for small businesses in the category “Tower Owners.” Therefore, we are
unable to determine the number of non-licensee tower owners that are small entities. We believe,
however, that when all entities owning 10 or fewer towers and leasing space for collocation are included,
non-licensee tower owners number in the thousands. In addition, there may be other non-licensee owners
of other wireless infrastructure, including Distributed Antenna Systems (DAS) and small cells that might
be affected by the measures on which we seek comment. We do not have any basis for estimating the
number of such non-licensee owners that are small entities.

44, The closest applicable SBA category is All Other Telecommunications, and the
appropriate size standard consists of all such firms with gross annual receipts of $32.5 million or less.!3¢
For this category, U.S. Census data for 2012 show that there were 1,442 firms that operated for the entire
year.!¥” Of these firms, a total of 1,400 had gross annual receipts of less than $25 million and 15 firms
had annual receipts of $25 million to $49, 999,999.13 Thus, under this SBA size standard a majority of
the firms potentially affected by our action can be considered small.

E. Description of Projected Reporting, Recordkeeping, and Other Compliance
Requirements for Small Entities

45. The Third Report and Order does not establish any reporting, recordkeeping, or other

135 We note, however, that approximately 13,000 towers are registered to 10 cellular carriers with 1,000 or more
employees.

136 13 CFR § 121.201, NAICS Code 517919.

137°U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1251SSSZ4, Information: Subject
Series - Estab and Firm Size: Receipts Size of Firms for the United States: 2012, NAICS code 517919,
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012 US/51SSSZ4/maics~517919.

138 [g,

104


https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ4//naics~517919

Federal Communications Commission FCC 18-133

compliance requirements for companies involved in wireless infrastructure deployment.'® In addition to
not adopting any reporting, recordkeeping or other compliance requirements, the Commission takes
significant steps to reduce regulatory impediments to infrastructure deployment and, therefore, to spur the
growth of personal wireless services. Under the Commission’s approach, small entities as well as large
companies will be assured that their deployment requests will be acted upon within a reasonable period of
time and, if their applications are not addressed within the established time frames, applicants may seek
injunctive relief granting their siting applications. The Commission, therefore, has taken concrete steps to
relieve companies of all sizes of uncertainly and has eliminated unnecessary delays.

46. The Third Report and Order also does not impose any reporting or recordkeeping
requirements on state and local governments. While some commenters argue that additional shot clock
classifications would make the siting process needlessly complex without any proven benefits, the
Commission concludes that any additional administrative burden from increasing the number of Section
332 shot clocks from two to four is outweighed by the likely significant benefit of regulatory certainty
and the resulting streamlined deployment process.!#® The Commission’s actions are consistent with the
statutory language of Section 332 and therefore reflect Congressional intent. Further, siting agencies have
become more efficient in processing siting applications and will be able to take advantage of these
efficiencies in meeting the new shot clocks. As a result, the additional shot clocks that the Commission
adopts will foster the deployment of the latest wireless technology and serve consumer interests.

F. Steps Taken to Minimize the Significant Economic Impact on Small Entities, and
Significant Alternatives Considered

47. The RFA requires an agency to describe any significant alternatives that it has considered
in reaching its approach, which may include the following four alternatives (among others): “(1) the
establishment of differing compliance or reporting requirements or timetables that take into account the
resources available to small entities; (2) the clarification, consolidation, or simplification of compliance
and reporting requirements under the rule for such small entities; (3) the use of performance rather than
design standards; and (4) an exemption from coverage of the rule, or any part thereof, for such small
entities.”!4!

48. The steps taken by the Commission in the Third Report and Order eliminate regulatory
burdens for small entities as well as large companies that are involved with the deployment of person
wireless services infrastructure. By establishing shot clocks and guidance on injunctive relief for personal
wireless services infrastructure deployments, the Commission has standardized and streamlined the
permitting process. These changes will significantly minimize the economic burden of the siting process
on all entities, including small entities, involved in deploying personal wireless services infrastructure.
The record shows that permitting delays imposes significant economic and financial burdens on
companies with pending wireless infrastructure permits. Eliminating permitting delays will remove the
associated cost burdens and enabling significant public interest benefits by speeding up the deployment of
personal wireless services and infrastructure. In addition, siting agencies will be able to utilize the
efficiencies that they have gained over the years processing siting applications to minimize financial
impacts.

49. The Commission considered but did not adopt proposals by commenters to issue “Best
Practices” or “Recommended Practices,”!#? and to develop an informal dispute resolution process and

139 See supra para. 144.

140 See supra para. 110.

1415 U.S.C. § 603(c)(1)-(4).

142 KS Rep. Sloan Comments at 2; Nokia Comments at 10.
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mediation program, '43 noting that the steps taken in the Third Report and Order address the concerns
underlying these proposals to facilitate cooperation between parties to reach mutually agreed upon
solutions.'* The Commission anticipates that the changes it has made to the permitting process will
provide significant efficiencies in the deployment of personal wireless services facilities and this in turn
will benefit all companies, but particularly small entities, that may not have the resources and economies
of scale of larger entities to navigate the permitting process. By adopting these changes, the Commission
will continue to fulfill its statutory responsibilities, while reducing the burden on small entities by
removing unnecessary impediments to the rapid deployment of personal wireless services facilities and
infrastructure across the country.

Report to Congress

30. The Commission will send a copy of the Third Report and Order, including this FRFA,
in a report to Congress pursuant to the Congressional Review Act.!* In addition, the Commission will
send a copy of the Third Report and Order, including this FRFA, to the Chief Counsel for Advocacy of
the SBA. A copy of the Third Report and Order and FRFA (or summaries thereof) also will be published
in the Federal Register. 14

143 NATOA et al. Comments at 16-17.
144 See supra para. 131.
1455 U.S.C. § 801(a)(1)(A).
146 5 U.S.C. § 604(b).
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STATEMENT OF
CHAIRMAN AJIT PAI

Re: Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure
Investment, WT Docket No. 17-79; Accelerating Wireline Broadband Deployment by Removing
Barriers to Infrastructure Investment, WC Docket No. 17-84

Perhaps the defining characteristic of the communications sector over the past decade is that the
world is going wireless. The smartphone’s introduction in 2007 may have seemed an interesting novelty
to some at the time, but it was a precursor of a transformative change in how consumers access and use
the Internet. 4G LTE was a key driver in that change.

Today, a new transition is at hand as we enter the era of 5G. At the FCC, we’re working hard to
ensure that the United States leads the world in developing this next generation of wireless connectivity
so that American consumers and our nation’s economy enjoy the immense benefits that 5G will bring.

Spectrum policy of course features prominently in our 5G strategy. We’re pushing a lot more
spectrum into the commercial marketplace. On November 14, for example, our 28 GHz band spectrum
auction will begin, and after it ends, our 24 GHz band spectrum auction will start. And in 2019, we plan
to auction off three additional spectrum bands.

But all the spectrum in the world won’t matter if we don’t have the infrastructure needed to carry
5G traffic. New physical infrastructure is vital for success here. That’s because 5G networks will depend
less on a few large towers and more on numerous small cell deployments—deployments that for the most
part don’t exist today.

But installing small cells isn’t easy, too often because of regulations. There are layers of
(sometimes unnecessary and unreasonable) rules that can prevent widespread deployment. At the federal
level, we acted earlier this year to modernize our regulations and make our own review process for
wireless infrastructure 5G fast. And many states and localities have similarly taken positive steps to
reform their own laws and increase the likelihood that their citizens will be able to benefit from 5G
networks.

But as this Order makes clear, there are outliers that are unreasonably standing in the way of
wireless infrastructure deployment. So today, we address regulatory barriers at the local level that are
inconsistent with federal law. For instance, big-city taxes on 5G slow down deployment there and also
jeopardize the construction of 5G networks in suburbs and rural America. So today, we find that all fees
must be non-discriminatory and cost-based. And when a municipality fails to act promptly on
applications, it can slow down deployment in many other localities. So we mandate shot clocks for local
government review of small wireless infrastructure deployments.

I commend Commissioner Carr for his leadership in developing this Order. He worked closely
with many state and local officials to understand their needs and to study the policies that have worked at
the state and local level. It should therefore come as no surprise that this Order has won significant
support from mayors, local officials, and state legislators.

To be sure, there are some local governments that don’t like this Order. They would like to
continue extracting as much money as possible in fees from the private sector and forcing companies to
navigate a maze of regulatory hurdles in order to deploy wireless infrastructure. But these actions are not
only unlawful, they’re also short-sighted. They slow the construction of 5G networks and will delay if
not prevent the benefits of 5G from reaching American consumers. And let’s also be clear about one
thing: When you raise the cost of deploying wireless infrastructure, it is those who live in areas where the

107



Federal Communications Commission FCC 18-133

investment case is the most marginal—rural areas or lower-income urban areas—who are most at risk of
losing out. And I don’t want 5G to widen the digital divide; [ want 5G to help close that divide.

In conclusion, I’d like to again thank Commissioner Carr for leading this effort and his staff for their
diligent work. And I’m grateful to the hardworking staff across the agency who have put many hours into
this Order. In particular, thanks to Jonathan Campbell, Stacy Ferraro, Garnet Hanly, Leon Jackler, Eli
Johnson, Jonathan Lechter, Kate Matraves, Betsy Mclntyre, Darrel Pae, Jennifer Salhus, Dana Shaffer,
Jiaming Shang, David Sieradzki, Michael Smith, Don Stockdale, Cecilia Sulhoff, Patrick Sun, Suzanne
Tetreault, and Joseph Wyer from the Wireless Telecommunications Bureau; Matt Collins, Adam
Copeland, Dan Kahn, Deborah Salons, and John Visclosky from the Wireline Competition Bureau; Chana
Wilkerson from the Office of Communications Business Opportunities; and Ashley Boizelle, David
Horowitz, Tom Johnson, Marcus Maher, Bill Richardson, and Anjali Singh from the Office of General
Counsel.
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STATEMENT OF
COMMISSIONER MICHAEL O’RIELLY

Re: Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure
Investment, WT Docket No. 17-79; Accelerating Wireline Broadband Deployment by Removing Barriers
to Infrastructure Investment, WC Docket No. 17-84

I enthusiastically support the intent of today’s item and the vast majority of its content, as it will
lower the barriers that some localities place to infrastructure siting. By tackling exorbitant fees,
ridiculous practices, and prolonged delays, we are taking the necessary steps to expedite deployment and
make it more cost efficient. Collectively, these provisions will help facilitate the deployment of 5G and
enable providers to expand services throughout our nation, with ultimate beneficiaries being the American
people.

While this is a tremendous step in the right direction, there are some things that could have been
done to improve the situation further. For instance, the agreement reached by all parties in the 1996
Telecommunications Act was that states and localities would have no role over radio frequency emission
issues, could not regulate based on the aesthetics of towers and antennas, and were prohibited from
imposing any moratoriums on processing wireless siting applications. State and localities did not honor
this agreement and the courts have sadly enabled their efforts via harmful and wrongly decided cases.
Accordingly, I would have preferred that the aesthetics related provisions in the item be deleted, but I will
have to swallow it recognizing that [ can’t get the rest without it. At the very least, I do appreciate that, at
my request, it was clarified that the aesthetic requirements, which must be published in advance, must be
objective.

I am also concerned that by setting application and recurring fees that are presumed to be
reasonable, the Commission is inviting localities to adopt these rates, even if they are not cost based.
Providers should be explicitly provided the right to challenge these rates if they believe they are not cost
based. Even if not stated, I hope that providers will challenge unreasonable rates. I thank my colleagues
for agreeing to my edits that the application fee presumption applies to all non-recurring costs, not just the
application fee.

Further, I think there should be a process and standards in place if a locality decides that it needs
more time to review batched applications. Objective criteria are needed regarding what are considered
“exceptional circumstances” or “exceptional cases” warranting a longer review period for batch
processing, when localities need to inform the applicant that they need more time, how this notification
will occur, and how much time they will get. For instance, the item appears to excuse a locality that does
not act within the shot clocks for any application if there are “extraordinary circumstances,” but there are
no parameters on what circumstances we are envisioning. Is a lack of adequate staff or having processing
rules or policies in place a sufficient excuse? Such things should be determined upfront, as opposed to
allowing courts to decide such matters. Without further clarity, I fear that we may be creating
unnecessary loopholes, resulting in further delay.

Finally, I would have liked today’s item to be broader and cover the remaining infrastructure
issues in the record. First, the Commission’s new interpretation of sections 253 and 332 applies beyond
small cells. While our focus has been on these newer technologies, there needs to be a recognition that
macro towers will continue to play a crucial role in wireless networks. One tower provider states that
“Im]acro cell sites will continue to be a central component of wireless infrastructure . . . ,” because 80
[percent] of the population lives in suburban or rural areas where “macro sites are the most efficient way
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to transmit wireless signals.”! Further, many of the interpretations in today’s item apply not only to these
macro towers, but also to other telecommunications services, including those provided by traditional
wireline carriers and potentially cable companies.

Second, the Commission needs to close loopholes in section 6409 that some localities have been
exploiting. While these rules pertaining to the modification of existing structures are clear, some
localities are trying to undermine Congress’s intent and our actions. For instance, localities are refusing
ancillary permissions, such as building or highway permits, to slow down or prevent siting; using the
localities’ concealment and aesthetic additions to increase the size of the facility or requiring that poles be
replaced with stealth infrastructure for the purpose of excluding facilities from section 6409; placing
improper conditions on permits; and forcing providers to sign agreements that waive their rights under
section 6409. And, I have been told that some are claiming that section 6409 does not apply to their
siting processes. This must stop. I appreciate the Chairman’s firm commitment to my request for an
additional item to address such matters, and I expect that it will be coming in the very near future.

Third, there is a need to harmonize our rules regarding compound expansion. Currently, an entity
seeking to replace a structure is allowed to expand the facility’s footprint by 30 feet, but if the same entity
seeks to expand the tower area to hold new equipment associated with a collocation, a new review is
needed. It doesn’t make sense that these situations are treated differently. And while we are at it, the
Commission should also harmonize its shot clocks and remedies. These issues should also be added to
any future item.

Lastly, the Commission also must finish its review of the comments filed in response to the
twilight towers notice, make the revisions to the program comment, and submit it to Advisory Council on
Historic Preservation for their review and vote. These towers are eligible, yet not permitted, to hold an
estimated 6,500 collocations that will be needed for next-generation services and FirstNet. It is time to
bring this embarrassment, which started in 2001, to an end.

Not only do I thank the Chairman for agreeing to additional infrastructure items, but I also thank
the Chairman and Commissioner Carr for implementing several of my edits to the item today. Besides
those already mentioned, they include applying the aesthetic criteria, including that any requirements
must be reasonable, objective, and published in advance, to undergrounding; stating that undergrounding
requirements that apply to some, but not all facilities, will be considered an effective prohibition if they
materially inhibit wireless service; and adding similar language to the minimum spacing section of the
item. Further, the minimum spacing requirements will not apply to replacement facilities or prevent
collocations on existing structures. Additionally, localities claiming that an application is incomplete will
need to specifically state what rule requires the submission of the missing information.

With this, I approve.

! American Tower Ex Parte Letter, WT Docket No. 17-79, n.6 (Aug. 10, 2018).
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STATEMENT OF
COMMISSIONER BRENDAN CARR

Re: Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure
Investment, WT Docket No. 17-79; Accelerating Wireline Broadband Deployment by Removing
Barriers to Infrastructure Investment, WC Docket No. 17-84

The United States is on the cusp of a major upgrade in wireless technology to 5G. The WALL
STREET JOURNAL has called it transformative from a technological and economic perspective. And
they’re right. Winning the global race to 5G—seeing this new platform deployed in the U.S. first—is
about economic leadership for the next decade. Those are the stakes, and here’s how we know it.

Think back ten years ago when we were on the cusp of upgrading from 3G to 4G. Think about
the largest stocks and some of the biggest drivers of our economy. It was big banks and big oil. Fast
forward to today: U.S.-based technology companies, from FAANG (Facebook, Apple, Amazon, Netflix,
and Google) down to the latest startup, have transformed our economy and our lives.

Think about your own life. A decade ago, catching a ride across town involved calling a phone
number, waiting 20 minutes for a cab to arrive, and paying rates that were inaccessible to many people.
Today, we have Lyft, Uber, Via, and other options.

A decade ago, sending money meant going to a brick-and-mortar bank, standing in that rope line,
getting frustrated when that pen leashed to the table was out of ink (again!), and ultimately conducting
your transaction with a teller. Now, with Square, Venmo, and other apps you can send money or deposit
checks from anywhere, 24 hours a day.

A decade ago, taking a road trip across the country meant walking into your local AAA office,
telling them the stops along your way, and waiting for them to print out a TripTik booklet filled with
maps that you would unfold as you drove down the highway. Now, with Google Maps and other apps
you get real-time updates and directions right on your smartphone.

American companies led the way in developing these 4G innovations. But it’s not by chance or
luck that the United States is the world’s tech and innovation hub. We have the strongest wireless
economy in the world because we won the race to 4G. No country had faster 4G deployment and more
intense investment than we did. Winning the race to 4G added $100 billion to our GDP. It led to $125
billion in revenue for U.S. companies that could have gone abroad. It grew wireless jobs in the U.S. by
84 percent. And our world-leading 4G networks now support today’s $950 billion app economy. That
history should remind policymakers at all levels of government exactly what is at stake. 5G is about our
leadership for the next decade.

And being first matters. It determines whether capital will flow here, whether innovators will
start their new businesses here, and whether the economy that benefits is the one here. Or as Deloitte put
it: “First-adopter countries . . . could sustain more than a decade of competitive advantage.”

We’re not the only country that wants to be first to 5G. One of our biggest competitors is China.
They view 5G as a chance to flip the script. They want to lead the tech sector for the next decade. And
they are moving aggressively to deploy the infrastructure needed for 5G.

Since 2015, China has deployed 350,000 cell sites. We’ve built fewer than 30,000. Right now,
China is deploying 460 cell sites a day. That is twelve times our pace. We have to be honest about this
infrastructure challenge. The time for empty statements about carrots and sticks is over. We need a
concrete plan to close the gap with China and win the race to 5G.
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We take this challenge seriously at the FCC. And we are getting the government out of the way,
so that the private sector can invest and compete.

In March, we held that small cells should be treated differently than large, 200-foot towers. And
we’re already seeing results. That decision cut $1.5 billion in red tape, and one provider reports that it is
now clearing small cells for construction at six times the pace as before.

So we’re making progress in closing the infrastructure gap with China. But hurdles remain.
We’ve heard from dozens of mayors, local officials, and state lawmakers who get what 5G means—they
understand the economic opportunity that comes with it. But they worry that the billions in investment
needed to deploy these networks will be consumed by the high fees and long delays imposed by big,
“must-serve” cities. They worry that, without federal action, they may not see 5G. I’d like to read from a
few of the many comments I’ve received over the last few months.

Duane Ankney is a retired coal miner from Montana with a handlebar mustache that would be the
envy of nearly any hipster today. But more relevantly, he’s a Member of the Montana State Legislature
and chairs its Energy and Telecommunications Committee. He writes: “Where I see the problem is, that
most of investment capital is spent in the larger urban areas. This is primarily due to the high regulatory
cost and the cost recovery [that] can be made in those areas. This leaves the rural areas out.”

Mary Whisenand, an lowa commissioner, writes: “With 99 counties in lowa, we understand the
need to streamline the network buildout process so it’s not just the big cities that get SG but also our small
towns. If companies are tied up with delays and high fees, it’s going to take that much longer for each
and every lowan to see the next generation of connectivity.”

Ashton Hayward, the Mayor of Pensacola, Florida, writes: “[E]xcessive and arbitrary fees . . .
result[] in nothing more than telecom providers being required to spend limited investment dollars on fees
as opposed to spending those limited resources on the type of high-speed infrastructure that is so
important in our community.”

And the entire board of commissioners from a more rural area in Michigan writes: “Smaller
communities such as those located in St. Clair County would benefit by having the [FCC] reduce the
costly and unnecessary fees that some larger communities place on small cells as a condition of
deployment. These fees, wholly disproportionate to any cost, put communities like ours at an unfair
disadvantage. By making small cell deployment less expensive, the FCC will send a clear message that
all communities, regardless of size, should share in the benefits of this crucial new technology.”

They’re right. When I think about success—when I think about winning the race to 5G—the
finish line is not the moment we see next-gen deployments in New York or San Francisco. Success can
only be achieved when all Americans, no matter where they live, have a fair shot at fast, affordable
broadband.

So today, we build on the smart infrastructure policies championed by state and local leaders. We
ensure that no city is subsidizing 5G. We prevent excessive fees that would threaten 5G deployment.
And we update our shot clocks to account for new small cell deployments. I want to thank Commissioner
Rosenworcel for improving the new shot clocks with edits that protect municipalities from providers that
submit incomplete applications and provide localities with more time to adjust their operations. Her ideas
improved this portion of the order.

More broadly, our decision today has benefited from the diverse views expressed by a range of
stakeholders. On the local government side, I met with mayors, city planners, and other officials in their
home communities and learned from their perspectives. They pushed back on the proposed “deemed
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granted” remedy, on regulating rents on their property outside of rights-of-way, and on limits to
reasonable aesthetic reviews. They reminded me that they’re the ones that get pulled aside at the grocery
store when an unsightly small cell goes up. Their views carried the day on all of those points. And our
approach respects the compromises reached in state legislatures around the country by not preempting
nearly any of the provisions in the 20 state level small cells bills.

This is a balanced approach that will help speed the deployment of 5G. Right now, there is a
cottage industry of consultants spurring lawsuits and disputes in courtrooms and city halls around the
country over the scope of Sections 253 and 332. With this decision, we provide clear and updated
guidance, which will eliminate the uncertainty inspiring much of that litigation.

Some have also argued that we unduly limit local aesthetic reviews. But allowing reasonable
aesthetic reviews—and thus only preventing unreasonable ones—does not strike me as a claim worth
lodging.

And some have asked whether this reform will make a real difference in speeding 5G deployment
and closing the digital divide. The answer is yes. It will cut $2 billion in red tape. That’s about $8,000 in
savings per small cell. Cutting these costs changes the prospects for communities that might otherwise
get left behind. It will stimulate $2.4 billion in new small cell deployments. That will cover 1.8 million
more homes and businesses—97% of which are in rural and suburban communities. That is more
broadband for more Americans.

In closing, I want to thank my colleagues for working to put these ideas in place. I want
to thank Chairman Pai for his leadership in removing these regulatory barriers. And I want to recognize
the exceptionally hard-working team at the FCC that helped lead this effort, including, in the Wireless
Telecommunications Bureau, Donald Stockdale, Suzanne Tetrault, Garnet Hanly, Jonathan Campbell,
Stacy Ferraro, Leon Jackler, Eli Johnson, Jonathan Lechter, Marcus Maher, Betsy Mclntyre, Darrel Pae,
Jennifer Salhus, Jiaming Shang, and David Sieradzki. I also want to thank the team in the Office of
General Counsel, including Tom Johnson, Ashley Boizelle, Bill Richardson, and Anjali Singh.
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STATEMENT OF
COMMISSIONER JESSICA ROSENWORCEL
APPROVING IN PART, DISSENTING IN PART

Re: Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure
Investment, WT Docket No. 17-79, Accelerating Wireline Broadband Deployment by Removing
Barriers to Infrastructure Investment, WC Docket No. 17-84

A few years ago, in a speech at a University of Colorado event, I called on the Federal
Communications Commission to start a proceeding on wireless infrastructure reform. I suggested that if
we want broad economic growth and widespread mobile opportunity, we need to avoid unnecessary
delays in the state and local approval process. That’s because they can slow deployment.

I believed that then. I still believe it now.

So when the FCC kicked off a rulemaking on wireless infrastructure last year, I had hopes. 1
hoped we could provide a way to encourage streamlined service deployment nationwide. I hoped we
could acknowledge that we have a long tradition of local control in this country but also recognize more
uniform policies across the country will help us in the global race to build the next generation of wireless
service, known as 5G. Above all, I hoped we could speed infrastructure deployment by recognizing the
best way to do so is to treat cities and states as our partners.

In one respect, today’s order is consistent with that vision. We shorten the time frames permitted
under the law for state and local review of the deployment of small cells—an essential part of 5G
networks. I think this is the right thing to do because the shot clocks we have now were designed in an
earlier era for much bigger wireless facilities. At the same time, we retain the right of state and local
authorities to pursue court remedies under Section 332 of the Communications Act. This strikes an
appropriate balance. | appreciate that my colleagues were willing to work with me to ensure that
localities have time to update their processes to accommodate these new deadlines and that they are not
unfairly prejudiced by incomplete applications. I support this aspect of today’s order.

But in the remainder of this decision, my hopes did not pan out. Instead of working with our state
and local partners to speed the way to 5G deployment, we cut them out. We tell them that going forward
Washington will make choices for them—about which fees are permissible and which are not, about what
aesthetic choices are viable and which are not, with complete disregard for the fact that these
infrastructure decisions do not work the same in New York, New York and New York, Iowa. So it comes
down to this: three unelected officials on this dais are telling state and local leaders all across the country
what they can and cannot do in their own backyards. This is extraordinary federal overreach.

I do not believe the law permits Washington to run roughshod over state and local authority like
this and I worry the litigation that follows will only slow our 5G future. For starters, the Tenth
Amendment reserves powers to the states that are not expressly granted to the federal government. In
other words, the constitution sets up a system of dual sovereignty that informs all of our laws. To this
end, Section 253 balances the interests of state and local authorities with this agency’s responsibility to
expand the reach of communications service. While Section 253(a) is concerned with state and local
requirements that may prohibit or effectively prohibit service, Section 253(d) permits preemption only on
a case-by-case basis after notice and comment. We do not do that here. Moreover, the assertion that fees
above cost or local aesthetic requirements in a single city are tantamount to a service prohibition
elsewhere stretches the statute beyond what Congress intended and legal precedent affords.

In addition, this decision irresponsibly interferes with existing agreements and ongoing
deployment across the country. There are thousands of cities and towns with agreements for
infrastructure deployment—including 5G wireless facilities—that were negotiated in good faith. So
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many of them could be torn apart by our actions here. If we want to encourage investment, upending
commitments made in binding contracts is a curious way to go.

Take San Jose, California. Earlier this year it entered into agreements with three providers for the
largest small cell-driven broadband deployment of any city in the United States. These partnerships
would lead to 4,000 small cells on city-owned light poles and more than $500 million of private sector
investment. Or take Little Rock, Arkansas, where local reforms to the permitting process have put it on
course to become one of the first cities to benefit from 5G service. Or take Troy, Ohio. This town of
under 26,000 spent time and energy to develop streamlined procedures to govern the placement,
installation, and maintenance of small cell facilities in the community. Or take Austin, Texas. It has been
experimenting with smart city initiatives to improve transportation and housing availability. As part of
this broader effort, it started a pilot project to deploy small cells and has secured agreements with multiple
providers.

This declaratory ruling has the power to undermine these agreements—and countless more just
like them. In fact, too many municipalities to count—from Omaha to Overland Park, Cincinnati to
Chicago and Los Angeles to Louisville—have called on the FCC to halt this federal invasion of local
authority. The National Governors Association and National Conference of State Legislatures have asked
us to stop before doing this damage. This sentiment is shared by the United States Conference of Mayors,
National League of Cities, National Association of Counties, and Government Finance Officers
Association. In other words, every major state and municipal organization has expressed concern about
how Washington is seeking to assert national control over local infrastructure choices and stripping local
elected officials and the citizens they represent of a voice in the process.

Yet cities and states are told to not worry because with these national policies wireless providers
will save as much as $2 billion in costs which will spur deployment in rural areas. But comb through the
text of this decision. You will not find a single commitment made to providing more service in remote
communities. Look for any statements made to Wall Street. Not one wireless carrier has said that this
action will result in a change in its capital expenditures in rural areas. As Ronald Reagan famously said,
“trust but verify.” You can try to find it here, but there is no verification. That’s because the hard
economics of rural deployment do not change with this decision. Moreover, the asserted $2 billion in cost
savings represents no more than 1 percent of investment needed for next-generation networks.

It didn’t have to be this way. So let me offer three ideas to consider going forward.

First, we need to acknowledge we have a history of local control in this country but also
recognize that more uniform policies can help us be first to the future. Here’s an idea: Let’s flip the
script and build a new framework. We can start with developing model codes for small cell and 5G
deployment—but we need to make sure they are supported by a wide range of industry and state and local
officials. Then we need to review every policy and program—from universal service to grants and low-
cost loans at the Department of Commerce, Department of Agriculture, and Department of Transportation
and build in incentives to use these models. In the process, we can create a more common set of practices
nationwide. But to do so, we would use carrots instead of sticks.

Second, this agency needs to own up to the impact of our trade policies on 5G deployment. In
this decision we go on at length about the cost of local review but are eerily silent when it comes to the
consequences of new national tariffs on network deployment. As a result of our escalating trade war with
China, by the end of this year we will have a 25 percent duty on antennas, switches, and routers—the
essential network facilities needed for 5G deployment. That’s a real cost and there is no doubt it will
diminish our ability to lead the world in the deployment of 5G.
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Finally, in this decision the FCC treats the challenge of small cell deployment with a bias toward
more regulation from Washington rather than more creative marketplace solutions. But what if instead
we focused our efforts on correcting the market failure at issue? What if instead of micromanaging costs
we fostered competition? One innovative way to do this involves dusting off our 20-year old over-the-
air-reception-device rules, or OTARD rules.

Let me explain. The FCC’s OTARD rules were designed to protect homeowners and renters
from laws that restricted their ability to set up television and broadcast antennas on private property. In
most cases they accomplished this by providing a right to install equipment on property you control—and
this equipment for video reception was roughly the size of a pizza box.

Today OTARD rules do not contemplate 5G deployment and small cells. But we could change
that by clarifying our rules. If we did, a lot of benefits would follow. By creating more siting options for
small cells, we would put competitive pressure on public rights-of-way, which could bring down fees
through competition instead of the government ratemaking my colleagues offer here. Moreover, this
approach would create more opportunities for rural deployment by giving providers more siting and
backhaul options and creating new use cases for signal boosters. Add this up and you get more
competitive, more ubiquitous, and less costly 5G deployment.

We don’t explore these market-based alternatives in today’s decision. We don’t say a thing about
the real costs that tariffs impose on our efforts at 5G leadership. And we don’t consider creative
incentive-based systems to foster deployment, especially in rural areas.

But above all we neglect the opportunity to recognize what is fundamental: if we want to speed

the way for 5G service we need to work with cities and states across the country because they are our
partners. For this reason, in critical part, I dissent.
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No. 00Civ. 3029(CM)
United States District Court, S.D. New York

New York SMSA Ltd. Partnership v. Town of Clarkstown

99 F. Supp. 2d 381 (S.D.N.Y. 2000)
Decided May 26, 2000

MEMORANDUM DECISION AND ORDER
DENYING PLAINTIFFS' MOTION FOR
INJUNCTIVE RELIEF AND GRANTING
DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

McMAHON, District Judge.

Plaintiffs, a wireless provider and the builder of its
monopole facilities, bring this action pursuant to
the Federal Telecommunications Act of 1996, 47
U.S.C. § 332 ("TCA") asking the Court for a
mandatory injunction compelling Defendants to
issue a permit for Plaintiffs to build a wireless
monopole in the Town of Clarkstown. For the
reasons stated below, the requested injunction is
denied, Defendants' cross-motion for summary
judgment is granted, and the case is dismissed.

1. The Parties and Procedural Posture

Plaintiff SMSA Limited Partnership ("SMSA"),
doing business as Verizon Wireless (formerly
known as Bell Atlantic Mobile, hereinafter
"BAM"), is Federal
Communications Commission to provide wireless

licensed by the

telecommunications service within the Town of
Plaintiff

("Crown

Clarkstown and surrounding areas.
Atlantic LLC
Atlantic") is a joint venture between Verizon
Castle
responsible  for the

Crown Company,

Wireless and Crown International
Corporation, and is
construction of wireless facilities like the one at

issue in this lawsuit.

Plaintiffs bring suit against Defendant Clarkstown,
New York (the "Town"), the Clarkstown Planning
Board, and Adolph Milch, Clarkstown Building
Inspector, on the grounds that the Town's denial of

Plaintiffs' application to construct a monopole that
would provide wireless service in the Congers
section of Clarkstown violated their statutory
rights under the TCA and various state and federal
constitutional rights under the United States and
New York Constitutions.

Plaintiffs filed this action on April 20, 2000,
together with an order to show cause seeking
injunctive relief. On May 2, 2000, the Court
determined that Goosetown Enterprises, Inc.,
doing business as Goosetown Communications
("Goosetown"), was a necessary party to this suit
and granted it status as a Defendant Intervenor.
Goosetown is a telecommunications company
located in Clarkstown that, like Plaintiffs, *383
submitted an application to construct a wireless
facility that would provide coverage in Congers.
Goosetown was the successful applicant.

1. The Facts

There is a gap in wireless telephone service in the
Congers area of Clarkstown. In order to remedy
the gap, three separate wireless providers,
Goosetown, SMSA and Sprint Spectrum, LLP
("Sprint"), not a party to this suit, each sought
approval from the Clarkstown Planning Board to
construct a monopole wireless facility. Sprint
applied on April 11, 1997 for permission to build
at Lot 129.A5.5 at 33 Route 59 in Congers.
Goosetown applied for a special use permit on
June 3, 1999 to build at Lot 142/129.A.5.09 in
Congers. SMSA proposed to build at 35 Hemlock
Drive (the "Soffer site"). Plaintiffs were the last to
apply for a special use permit, which they did on

August 4, 1999.



1 ! There is some confusion in the record and
the parties' submissions as to the dates on
and SMSA first

"applied" to build. Goosetown contends

which  Goosetown

that it submitted its initial application for
the site to the Planning Board on
1998.

however, that Goosetown applied for the

September 4, It is undisputed,

special use permit on June 3, 1999, and
SMSA applied on August 4, 1999.

According to the Clarkstown Wireless Law, co-
location of wireless communications providers is
the primary consideration in granting special
permit approval, since co-location minimizes the
number and visual impact of monopoles.” The
Town therefore makes every effort to select a
single tower location that meets the technical and
coverage needs of the wireless carriers, while at
the same time meeting the Town's safety and
visual impact considerations. Clarkstown hoped to
select only one applicant to build a monopole that
would fill the coverage gap; the other carriers
would be required to co-locate on that facility.

2 See Local Law 17 of 1996, codified as
Chapter 251 of the Clarkstown Town Code,
at § 251-12(3) ("the facility service plan
shall include . . . a commitment to colocate
or allow colocation wherever possible on

all existing and proposed facilities.")

Defendant  Goosetown  first  discussed its
application with the Planning Board's Technical
Advisory Committee on September 23, 1998. On
March 3, 1999,

Technical Advisory Committee was held, at which

another meeting with the

both Sprint and SMSA were also present
(although SMSA had not yet filed an application
to build a facility). Goosetown contends that, at
this second meeting, the Advisory Committee
stated its preference for the Goosetown site over
the other two, on the grounds that it was in a more
remote area and would have the least visual
impact. According to Goosetown, the Committee
also noted that the Goosetown site was the best
situated with respect to businesses, schools and
homes. After incorporating changes to its site plan
Technical

recommended by the Advisory
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Committee, Goosetown submitted its formal
application for a special use permit on June 4,

1999.

A public hearing was held on the Goosetown
application on July 14, 1999. Some members of
the public expressed opposition to the site. At the
conclusion of the public hearing, the Town's
wireless

planning, environmental and

communications consultants all gave the
Goosetown application a positive recommendation

to the Planning Board.

In order to reach an agreement on co-location for
the other wireless carriers in the Congers area, the
Planning Board required Goosetown and other
cellular carriers, including SMSA, to attend
another Technical Advisory Committee meeting.
The follow-up Advisory Committee Meeting was
held on August 4, 1999. At that meeting, SMSA,
Sprint, Nextel, AT T Wireless and Omnipoint all
indicated that the Goosetown site would meet their
coverage needs.

However, on the very same day, SMSA submitted
its own application for a special *384 use permit.
SMSA noted on its application that there was no
existing tower on which BAM's antennas could be
co-located in order to remedy the gap in coverage
in Congers. On August 4, 1999, that statement was
true, since the existing applications (by
Goosetown and Sprint) had not been ruled on one
way or the other. Plaintiffs' application was
accompanied by the requisite environmental,
visual impact and other technical analyses
required under the Town Wireless Law. The
environmental reports specifically indicated that
the proposed facility would meet the maximum
electromagnetic radio frequency exposure limits

under the TCA.

Goosetown's application came before the Planning
Board at the September 29, 1999 meeting, during
which additional
Goosetown proposal were allowed. The Town's
their that
Goosetown was the preferred site, but no final

public comments on the

consultants  reiterated opinion

vote was taken.



On October 21, 1999, BAM's Executive Vice
President and Chief Technical Officer wrote to
Goosetown expressing an interest in co-locating
should Goosetown be the winning applicant:

I appreciate the opportunity to have
discussed the Congers, N.Y. cell site with
you over the last few days.

Bell Atlantic Mobile did engage Crown
Castle to find us a cell site location in your
town. In spite of that engagement, please
be assured that Bell Atlantic Mobile is
willing to go on any one of the sites that is
approved by the town.

(Lynch Letter to Buto, October 21, 1999, attached
to Gottlieb Decl. at Ex. 1) (emphasis added).

On October 27, 1999, the Planning Board held a
public hearing to discuss, seriatim, the pending
applications of Sprint, SMSA and Goosetown. At
that meeting, a few members of the public
expressed concern about the visual impact and the
possible health effects of SMSA's proposed site.
But no decision was taken on the SMSA site and
no date was set for further consideration of
SMSA's application.

It was also at this meeting that the so-called
"theory of prudent avoidance," which lies at the
heart of this litigation, was first advanced to the
Board. Members of the Board were given a copy
of a chart prepared by Goosetown, which showed
the distances of Goosetown's proposed monopole
site from neighboring schools, business, ballfields
and residences. Using the Goosetown chart as an
aid, Morton Leifer, the
communications consultant, told the Board that,
while the SMSA site complied with FCC
requirements, the Planning Board should adopt a

Town's electronic

policy of "prudent avoidance" to minimize the
radio frequency emissions in the neighborhood.
He argued, in essence, that if all applicants
complied with the FCC radio frequency exposure
limits (as they did), the Town could consider
which
residential, business and recreational locations. He

site was situated farthest from key

therefore recommended that the Board consider
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approving the Goosetown site, because it would
produce the lowest level of radio frequency
businesses and

emissions at the schools,

residences in Congers.

At the meeting, it was made clear that emissions
levels themselves could not be the legal basis for
approving or denying an application for a permit.
In addressing that point, Leifer stated:

Every site that is considered can only be
considered if the exposure is below the
[maximum exposure limits], then the town
tries to mitigate even further the exposure
by trying to maximize the distance from
areas of interest. So we know that, and
again, we don't claim any site is unsafe.
We're not permitted to do that, but what we
can do is mitigate the exposure, limit the
exposure even further by making the
distances as great as possible.

(Transcript of Oct. 27, 1999, Planning Board
Meeting at 43, attached to Snyder Decl. at Ex. 4.)

*385 After the public portion of the meeting was
closed, the
Goosetown site, which was on the agenda for final

Planning Board discussed the

review of its special permit application. The Board
voted 4 to 3 to deny the application, on the basis
that Goosetown had failed to comply with the
local Wireless Law. Upon reconsideration, one
member changed his vote and the Board voted to
continue the matter.

On November 16, 1999, the CEO of Bell Atlantic
Mobile wrote to Goosetown indicating that BAM
was "prepared to locate on whatever tower is
approved in Congers, provided it meets with our
coverage requirements and the business terms are
in line with industry norms." (Strigl Letter to
Gottlieb, Nov. 16, 1999, attached to Gottlieb Decl.
at Ex. F.) Goosetown exercised its option on the
property for its proposed monopole on November
30, 1999.

The Planning Board's discussion of the SMSA,

Goosetown and Sprint sites continued on

December 1, 1999. At that meeting, counsel for



SMSA told the Board that it could mitigate the
visual impact of its site by constructing the 150-
foot monopole to look like an evergreen tree. She
also stated that SMSA would shift the location of
the monopole so that it was further from the
school and business sites than the Goosetown
proposal. These revised plans were submitted for
consideration.

The Town consultants present at the discussion
stated that they had no further comments or
questions of SMSA's counsel concerning the
SMSA site.
inquired, however, whether a negative declaration

Planning Board member Heim

under the New York State Environmental Quality
Review Act ("SEQRA") would be prepared for the
SMSA site.

The Chair of the Planning Board, Rudolph
Yacyshyn, then noted that he had consulted with
the Town Attorney, Paul Schofield, and that the
Board was in a position, "officially for the record
and formally" to "take a consensus of the Board"
regarding the Congers monopole site selection.
(Transcript of Dec. 1, 1999 Planning Board
Meeting, attached to Snyder Decl. at Ex. 10, p.
16.) Board Member Richard Paris then moved: "I
will make a motion, Mr. Chairman. My preference
is for the Crown Atlantic [SMSA] site." ( /d. at
17.) The motion carried by a vote of 3 to 2. ( Id.)
Mr. Paris continued:

I further recommend, Mr. Chairman, that
the three matters be continued until our
consultants have an opportunity to review
the minutes and develop the proper
proper
resolution for special permit, resolutions

negative  declarations, the
for the denial for the two applications that
were not selected, and that the application
that was accepted tonight is on the basis of
the revised location submitted with the
camouflaged rendering as provided just as
direction.

(1d. at 18.) (emphasis added).

The Board adopted this resolution by vote of 4-2.

386

SMSA contends the adoption of these two
resolutions at the December 1 meeting constituted
final approval of its site and denial of Goosetown's
application (Sprint's site appears never to have
been in the running). It so argues even though
certain resolutions that were required in order to
complete the approval process (including a
SEQRA negative declaration and a written
resolution by the Board) had not been adopted, or
even drafted at that point. Nonetheless, it seems
clear that if all the necessary resolutions had been
available to be adopted, SMSA would have won
the day. It was the preference of a majority of the
Board (albeit a bare majority of the Board), and
the Board clearly anticipated that the other two

applications were to be denied.

Following the December 1 hearing, a number of
events occurred that directly effected further
scheduling of the three pending monopole
applications. In the second week of January 2000,
a new Planning Board Chairman was appointed to
replace Mr. Yacyshyn. Also, a new Town Attorney
was appointed, and a new Deputy *386 Town
Attorney was appointed to represent the Planning
Board. The new attorneys were immediately
preoccupied with an unrelated report of attempted
bribery of one member of the Planning Board by a
real estate developer, which prompted the Town's
Board of Trustees to impose a moratorium on the
issuance of all special permits. This moratorium
elicited correspondence from Plaintiffs' counsel
and other attorneys with matters before the
Planning Board, arguing that such a moratorium
should not apply to special permits for wireless
communication facilities. After reviewing the
relevant case law, the Town Attorney agreed with
Plaintiffs' counsel that the moratorium should not
apply to special permits for wireless facilities, and
he directed the Planning Board to schedule all the
pending applications for wireless facilities for
hearings and votes. The follow-up hearing for the
proposed Congers sites was scheduled for March
29, 2000.

Meanwhile, both competing parties plowed ahead
with their proposals. In January 2000, Goosetown
closed on its purchase for its proposed site. And



on March &, 2000, SMSA filed an application for
a building permit with the Building Inspector,
Adolph Milch, and paid an application fee of
$5,768.00.

The Planning Board asked Robert Geneslaw, a
consultant to the Planning Board, to draft a final
resolution for approving the SMSA site. However,
on March 15, Geneslaw sent a memo to the Board
indicating that additional information would be
required concerning the SMSA proposed site (the
one it proposed on December 1, not the one in its
initial application), including information about
the ground elevation at the site of the proposed
tower, which Geneslaw indicated had been based
on outdated U.S. Geological Survey maps.
(Geneslaw Memo to Board, Mar. 15, 2000,
attached to Snyder Decl. at Ex. 17.) He noted that
both the Rockland County Planning Department
and the Palisades Interstate Park Commission had
reviewed SMSA's revised proposal (pursuant to
special permit application procedures) and had
specific concerns about the site that the Board
should take into consideration. The County
that the N Y State
Department of Transportation conduct a review of

specifically requested

the proposed facility. The Parks Commission was
concerned that the proposed facility would be
visible from its parks. In its review, the Parks
Commission noted that both the Goosetown
facility and the SMSA facility would be visible
from the parks, but that SMSA would be at a
higher, and therefore more visible, location. A
copy of Geneslaw's memo made its way to
SMSA's counsel.

SMSA also received a copy of a memo dated
March 21, addressed to the Planning Board, from
Town Consultant Morton Leifer. Leifer told the
board that letters he received from numerous
people subsequent to the December 1 meeting
"make a strong case for revisiting some of the
issues that had moved the Board to their present
position." He noted that the Town had five sites
from which to choose for placement of a wireless
facility in the Congers area, but that the SMSA
and Goosetown sites were the only two in
contention. He further stated:

387

The view shed of both is nearly identical.
Proximity to various occupied locations
near the cell tower must therefor [sic] rank
high as a deciding factor. Given that the
Planning Board cannot prohibit cellular
siting based on health issues, it does have
the option, and I believe the obligation, to
maximize the distance of cell towers to all

occupied locations whenever possible.

(Leifer letter to Planning Board, Mar. 21, 2000
attached to Snyder Decl. at Ex. 19) (emphasis
added).

Leifer's memo goes on to describe, in some detail,
the problems with measuring and comparing the
effects of radio frequency emissions in different
locations (e.g., brick school buildings versus
ballfields, etc.) He concluded that,
Goosetown's proposed site "has a greater overall

because

aggregate *387 distance to all occupied locations
and produces a higher percentage of improvement
in reducing radio frequency exposure to those
sites" it presented "the rational, reasonable and
defensible choice." ( 1d.)

At the March 29 meeting, the Planning Board
voted unanimously on a resolution to adopt the
SEQRA negative declarations on the SMSA site.
After lengthy discussion, the Board voted down a
resolution to approve SMSA's application to build
the facility on the Soffer site by a vote of 4-3. At
the same meeting, the Board adopted negative
declarations on the Goosetown site and voted 4-3
to approve the application of Goosetown. At the
close of the meeting, Sprint withdrew its site
application without prejudice.

On April 20, 2000, Plaintiffs e-mailed Goosetown
that
interested" in Goosetown's monopole; (2) had

to confirm they: (1) were '"definitely
forwarded a proposed lease to Goosetown's
attorney; (3) had left a message for Plaintiffs'
counsel regarding the status of lease negotiations;
and (4) were looking forward to working with
Goosetown. (Breye-Gottlieb e-mail exchange,

Apr. 20, 2000, attached to Gottlieb Aff. at Ex. G.).



The same day, they filed this action. Plaintiffs
allege five causes of action arising out of the delay
and ultimate denial of SMSA's application: (1) the
denial was not based on substantial evidence as
required by the TCA, 47 U.S.C. § 332(c)(7)(B)
(iii), and further violated Plaintiffs' right to due
process under the New York and United States
Constitutions; (2) the delay violated § 332(c)(7)
(B)(ii)) of the TCA; (3) the
impermissibly based on perceived health effects in
violation of § 332(c)(7)(B)(iv); (4) the denial
deprived Plaintiffs of their property rights under
the Fifth and Fourteenth Amendments; and (5)
Clarkstown's decision constituted a barrier to

denial was

interstate  delivery of telecommunications in
violation of § 101(a) of the TCA. They demand a
mandatory injunction enforcing what they contend
is their property right to a building permit so that
they can construct their monopole. Nowhere in the
complaint is there any suggestion that co-location
on Goosetown's monopole will not completely
close any gap in coverage that BAM currently
experiences in Congers.

On April 26, 2000, in response to the suit (and
after a conference before this Court), the Planning
Board passed a resolution entitled "Resolution and
Statement of Findings Regarding Special Permit
Application by Crown Atlantic Company, LLC for
Wireless Communication Monopole, SL 129-A-
5.08, Congers." The resolution states in relevant
part:

[T]he
consultant [Leifer] advised the board that
of the three proposed sites the "Goosetown

Town Telecommunications

site" was the overall superior site based on
"prudent avoidance" and health, safety, and
welfare factors, and

the Planning Board at its March 29, 2000
meeting failed to pass a resolution of
approval for the Crown Atlantic site by
virtue of a vote 3 in favor and 4 against.
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be it resolved that the Planning Board
hereby denies the application of Crown
Atlantic Company . . . and issues the
following statement of findings in support

of its actions on the application:

1. With the Planning Board's approval of
the Goosetown site at its March 29, 2000
meeting the needs of applicant, will be
clearly met as required by Chapter 251 of
the Code of the Town of Clarkstown and
the Telecommunications Act by virtue of
applicants agreement to co-locate on said
"Goosetown site". It should be noted that
the approval resolution for the Goosetown
that as
demonstrates that it enter into agreement

site  requires a condition it
with other carriers within a limited time
frame in order for its approval not to lapse.
Additionally, offer
agreement to all carriers at the market rate.

Goosetown — must

*388 2. The Towns telecommunication
consultant, after exhaustive and detailed
review which is contained in the record,
advised this board that the "Crown Atlantic
Site," would have a greater impact on the
health, safety, and welfare of the residents
of the immediate area. He rendered this
determination based on the Theory of
prudent avoidance.

3. In the event that Goosetown does not
build its facility, which was approved by
the Planning Board at its March 29, 2000
meeting in accordance with that resolution,
applicant may revive the subject
application, with notice to the Planning

Board secretary, without prejudice.

(Clarkstown Resolution, Apr. 26, 2000, attached
to Kraushaar Decl. at Ex. A) (emphasis added).

The Goosetown Defendant Intervenors cross-
moved to dismiss the complaint on May 5, 2000.

111. Discussion

A. Plaintiffs' Motion for Entry of a Mandatory
Injunction Lacks Merit and Is Denied



1. Plaintiffs Have Not Demonstrated Irreparable
Injury

Congress enacted the TCA in order to:

provide a pro-competitive, deregulatory
national policy framework designed to
accelerate  rapidly  private sector
deployment of advanced
telecommunications and  information
technologies and services by opening all
telecommunication markets to competition.
Cellular Telephone Co. v. Town of Oyster
Bay, 166 F.3d 490, 492-93 (2d. Cir. 1999)
(citing H.R.Conf.Rep. No. 104-458 at
(206) (1996), reprinted in U.S.C.C.A.N.
124).

In furtherance of the goal of promoting
competition, Congress enacted the "National
Telecommunications Siting Policy," 47 U.S.C. §
332(c)(7), which limits a local government's
authority to deny the construction of wireless
facilities, regulates how such decisions must be
made, and provides for federal judicial oversight
of decisions made by states and localities.

3 3 The siting provisions state:

(A) General authority

Except as provided in this
paragraph, nothing in this chapter
shall limit or affect the authority
of a State or local government or
instrumentality ~ thereof  over
decisions regarding the
placement, construction, and
modification of personal wireless

service facilities.

(B) Limitations

(i) The regulation of the
placement, construction, and
modification of personal wireless
service facilities by any State or
local government or

instrumentality thereof —

(I) shall not unreasonably
discriminate among providers of
functionally equivalent services,

and

(1) shall not prohibit or have the
effect of prohibiting the provision

of wireless services.

(i) A State or local government
or instrumentality thereof shall
act on any request for
authorization to place, construct,
or modify personal wireless
service  facilities  within a
reasonable period of time after
the request is duly filed with such
government or instrumentality,
taking into account the nature and

scope of such request.

(iii) Any decision by a State or
local government or
instrumentality thereof to deny a
request to place, construct, or
modify personal wireless service
facilities shall be in writing and
supported by substantial evidence

contained in a written record.

(iv) No State or local government
or instrumentality thereof may
regulate the placement,
construction, and modification of
personal wireless service facilities
on the basis of the environmental
effects of radio frequency
emissions to the extent that such
facilities comply  with  the
Commission's regulations
concerning such emissions. 47
U.S.C. § 332(c)(7)(B). (emphasis
added).

Because the TCA provides for judicial oversight
over how decisions concerning the siting of
wireless facilities are made, zoning decisions
about wireless facilities sites are reviewed more
closely by courts than are other types of local
zoning decisions to which federal courts
traditionally apply great deference. See Oyster
Bay, 166 F.3d at 493 (citations omitted). However,



389 the purpose of the TCA is not to *389 substitute

the judgment of the federal courts (or the federal
that of
governments, but rather to ensure that localities do

government) for state and local

not exercise their power over zoning decisions in a
that
telecommunication services or the denial of

way results in the denial of
competition. See Sprint Spectrum, L.P. v. Willoth,
176 F.3d 630, 638 (2d Cir. 1999). To paraphrase a
long-standing maxim of anti-trust law, it is
telecommunications service, not
telecommunications service providers, that the law
protects. See APT Pittsburgh Ltd. P'ship v. Penn
Tp. Butler County of Penn., 196 F.3d 469, 480 (3d
Cir. 1999) (noting that the relevant "gap" in
service is not the gap affecting providers, but

rather users of wireless service).

A mandatory injunction is the proper remedy
where a town violates the siting provisions of the
TCA. See Oyster Bay, 166 F.3d at 497 (citations
omitted).
injunctive relief have always been a showing of

"The basic requirements to obtain

irreparable injury and the inadequacy of legal
remedies." Ticor Title Ins. Co., et al. v. Cohen, 173
F.3d 63, 68 (2d Cir. 1999) (citing Weinberger v.
Romero-Barcelo, 456 U.S. 305, 312, 102 S.Ct.
1798, 72 L.Ed.2d 91 (1982); New York State Nat'l
Org. for Women v. Terry, 886 F.2d 1339, 1362 (2d
Cir. 1989)). And where a plaintiff seeks a
mandatory injunction, courts apply a heightened
standard of review; plaintiff must make a clear
showing of entitlement to the relief sought or
demonstrate that extreme or serious damage would
result absent the relief. See Abdul Wali v.
Coughlin, 754 F.2d 1015, 1025 (2d Cir. 1985).

Plaintiffs contend that, as a result of the Town's
denial of its application, they will be unable to
close the gap in BAM's wireless services, which
will result in irreparable loss to them, their
wireless customers, and the public at large. This
loss of service, they contend, justifies mandatory
injunctive relief.

However, there is absolutely no evidence in the
record before me that there will be any gap in
coverage for BAM customers (who are the true

beneficiaries of the TCA) if Goosetown builds its
monopole and BAM co-locates on it. It is a
condition of Goosetown's permit that it allow
Plaintiffs, and anyone else who wishes to do so, to
co-locate on its facility. And a senior official of
BAM has twice indicated an interest in co-location
— once before the Town Board decided where to
award the permit, and once after. There is a
complete absence of evidence that Plaintiffs, or
any other wireless provider, will be denied
wireless coverage if Goosetown builds the facility.
The only thing that will be denied Plaintiffs is rent
from other wireless carriers. But nothing in the
TCA guarantees any particular competitor that it
have access to anything other than the opportunity
to provide service.

A local government is entitled to choose one
wireless carrier or monopole builder over another,
as long as the decision is not discriminatory.* The
TCA was enacted to promote competition, and as
long as the losing carrier is able to minimize the
gap in its coverage through co-location or
alternative sites, the TCA's prohibition against
denying wireless services is not implicated. See
Cellular Tel. Co. v. Zoning Bd. of Adjustment of
Ho-Ho-Kus, 197 F.3d 64, 70 (3d Cir. 1999)
(holding that "local zoning policies and decisions
have the effect of prohibiting wireless services if
they result in “significant gaps' in the availability
of wireless services"); Airtouch Cellular v. City of
El Cajon, 83 F. Supp.2d 1158 (S.D.Ca. 2000)
(holding that the denial of Airtouch's tower did not
have the effect of denying services because
Airtouch could have explored alternative sites);
Sprint Spectrum v. Bd. of Cty. Commissioners of
Jefferson Cty., 59 F. Supp.2d 1101 (D.Colo. 1999)
(holding that denial of Sprint's application was not
a *390 prohibition of wireless services where
Sprint had alternative sites, even if those sites
were less desirable and more expensive). Because
Plaintiff SMSA has not been denied wireless
coverage, there is no loss of service. It therefore
cannot demonstrate the irreparable harm necessary
to entitle them to a mandatory injunction.



4 Plaintiffs bring no claim under the anti-
discrimination provisions of the TCA, so
there is no need to determine whether the

decision was discriminatory.

Plaintiffs contend that, by denying them their
application, the Town Defendants have violated
the TCA, and cite several cases supporting this
contention. However, without exception, the cases
cited by Plaintiffs involved situations in which a
municipality denied any permit to build a facility
that would remedy the wireless providers' gap in
coverage.’ That is not the fact pattern before me in

this case.

5 See, e.g., Oyster Bay, 166 F.3d at 497;
Nextel v. City of Mount Vernon, 99 Civ.
10575 (S.D.N.Y. Nov. 5, 1999); Sprint
Spectrum L.P. v. Mills, 1999 WL 688715
(S.D.N.Y. Aug.27, 1999); lowa Wireless
Servs. v. City of Moline, 29 F. Supp.2d 915,
924 (C.D.I11. 1998) (ordering defendant to
grant plaintiff a special use permit "with all
deliberate speed"); Omnipoint Corp. v.
Zoning Hearing Bd. of Pine Grove, 20 F.
Supp.2d 875, 881-82 (E.D.Pa. 1998)
(ordering zoning board to issue requested
special exception permit an declining to
remand because to do so would "[f]rustrate
the TCA's intent to provide aggrieved
parties full relief on an expedited basis");
Illinois RSA No. 3, Inc. v. Cty. of Peoria,
963 F. Supp. 732, 747 (C.D.II. 1997)
(concluding that injunction directing
defendant to issue permit is appropriate
relief under TCA); BellSouth Mobility Inc.
v. Gwinnett County, Georgia, 944 F. Supp.
923, 929 (N.D.Ga. 1996) (granting
plaintiffs' request for writ of mandamus
and ordering defendant to grant plaintiffs'
requested permit); Sprint Spectrum L.P. v.
Town of Easton, 982 F. Supp. 47 (D.Mass.
1997); Sprint Spectrum L.P. v. Jefferson
County, 968 F. Supp. 1457 (N.D.Ala. 1997)
(writ of mandamus ordering defendants to
issue permit); Alexander Cellular Corp. v.
Town of Rochester, Index No. 97-2602
(Sup.Ct. Ulster County 1997) (where it is
clear that petitioner's application is

complete and that the municipality has had

ample opportunity to review same, the
permit must be granted); Sprint L.P. v.
Zoning Board of Appeals of the Town of
Guilderland, Index No. 2871-97 (Sup.Ct.
Albany County 1997) (zoning board

directed to issue permit).

In its zeal to call my attention to dozens of cases
inapposite to the instant facts, Plaintiffs have
failed to cite the most recent Second Circuit
opinion that is actually on point. In Sprint
Spectrum v. Willoth, 176 F.3d 630 (2d Cir. 1999),
Sprint sought a mandatory injunction compelling a
municipality to permit it to erect three 150 foot
cellular towers, which Sprint contended were
necessary to insure adequate wireless coverage.
The municipality denied Sprint's application after
finding that adequate coverage could be obtained
by erecting fewer than three towers. The Second
Circuit upheld the district court's denial of the
injunction, and noted that it did not "read the TCA
to allow the goals of increased competition and
rapid deployment of new technology to trump all
other considerations, including the preservation of
the autonomy of states and municipalities."
Willoth, 176 F.3d at 639. Consistent with the
recognition of legitimate municipal

considerations, the Circuit held:

A local government may reject an
application for construction of a wireless
facility in an under-served arca without
thereby prohibiting wireless services if the
service gap can be closed by less intrusive

means.

Id. at 643 (citing Town of Amherst v.
Omnipoint Comm. Enter., 173 F.3d 9, 14
(1st Cir. 1999)).

The Court continued:
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A local government can also reject an
application that seeks permission to
construct more towers than the minimum
required to provide wireless telephone
services in a given area. A denial of such a
request is not a prohibition of personal
wireless services as long as fewer towers
would provide users in the given area with
some ability to reach a cell site. /d.

By granting Plaintiffs the relief they seek, this
Court would be compelling Clarkstown either to
accept one competitor over another — for no
discernable reason — or to permit the building of
a second monopole in Congers. As the holding in
Willoth #391 makes clear, nothing in the TCA
compels such a result.

For all these reasons, I conclude that Plaintiffs'
contention here that they will suffer irreparable
harm as a result of Clarkstown's decision to
approve Goosetown is disingenuous and wholly
without merit.

6 ¢ While Plaintiffs make veiled allusions to
a "political fix" in the Board's decision to
approve the Goosetown site, as noted
earlier, their complaint makes no direct
challenge of that decision, nor does the
record contain any evidence that the
approval of the Goosetown site was
improper or in violation of the TCA or the
Town Law. It is thus not necessary for this
Court to review the standards under which

the Town chose the Goosetown site.

2. Plaintiffs Are Not Entitled to Relief under the
7CA

For the reasons discussed below in connection
with the Clarkstown Defendants' Motion for
Summary Judgment, Plaintiffs have failed to make
a showing that they are entitled to relief necessary
to support an injunction — indeed, they have
utterly failed to plead any viable cause of action
under the TCA. For this reason, too, their claim

for injunctive relief must be denied.

B. The Clarkstown Defendants' Motion for
Summary Judgment Dismissing The Complaint Is
Meritorious and Is Granted

After reviewing the record, I am constrained to
conclude that Plaintiffs have failed to raise an
issue of material fact that they are entitled to any
relief under the TCA or the New York or United
States

Defendants are entitled to summary judgment as a

Constitutions. I therefore find that

matter of law.
1. Denial in Writing

First, I dismiss as moot Plaintiffs' claim that the
Clarkstown Planning Board's denial of SMSA's
application at the March 29, 2000 meeting
violated the TCA because it was not in writing. It
is true that, as of April 20, when this action was
filed, the Board had not made a determination in
writing. However, the Resolution passed by the
town on April 26, 2000 "closed that gap."

2. Denial Based on Substantial Evidence

Superficially more interesting, and apparently a
matter of first impression, is Plaintiffs' contention
that the Board's adoption of the "prudent
avoidance" approach was mnot supported by
substantial evidence in that it was made on the
basis of perceived health effects, which is
impermissible under the TCA.

As noted above, the TCA requires that denials be
supported by substantial evidence. See 47 U.S.C. §
332(c)(7)(B)(iii). "In determining whether the
denial was supported by substantial evidence,
courts must employ “the traditional standard used
for judicial review of agency actions." Nextel
Partners of Upstate New York v. Town of Canaan,
62 F. Supp.2d 691, 694 (N.D.N'Y 1999). This is a
deferential standard of review, and "courts may
neither engage in their own fact-finding nor
Board's

determinations." Id. (citing Oyster Bay, 166 F.3d

supplant  the = Town reasonable
at 494.) Substantial evidence means something
less than a preponderance but more than a
scintilla: "[i]t means such relevant evidence as a
reasonable mind might accept as adequate to



392

support a conclusion." Universal Camera v. Nat'l
Labor Relations Bd., 340 U.S. 474, 477, 71 S.Ct.
456, 95 L.Ed. 456 (1951) (internal quotations
omitted).

The evidence on which the Board relies includes
the testimony at the October, December and
March Planning Board meetings, the submissions
made by the Plaintiffs and Goosetown, and the
written reports and oral opinions of the technical
advisors. On the specific issue of "prudent
avoidance," the Board relied primarily on the
reports of Mr. Leifer. As Plaintiffs have placed no
evidence in the record to contradict, refute or even
call #392 into question the adequacy of Mr.
Leifer's reports, or the accuracy of his conclusion
that the Goosetown tower would result in a lower
level of radio frequency emissions at key
residences and schools in Congers, the Court finds
that the Town based its decision on substantial
evidence.

However, this does not answer the question of
whether basing a choice between two competing
sites on a desire to minimize the level of radio
frequency emissions that would reach surrounding
locations is a per se violation of the TCA.

The TCA prohibits a municipality from denying
permission to build cellular facilities that meet the
FCC's radio frequency emission standards on the
basis of perceived environmental or health effects.
See 47 U.S.C. § 332(c)(7)(b)(iv). In this instance,
coverage was mnot denied solely on this
impermissible basis. Rather, Clarkstown was
confronted with three applications to build

facilities to cover the same coverage gap.

Because co-location would solve everyone's
coverage gap, Clarkstown had a perfect right to
select just one company to build the facility.
Under Willoth, the Town was not required to
accept all three applications. In choosing between
the two finalists, Goosetown and Plaintiffs, the
Board admittedly relied on Leifer's theory of
"prudent avoidance" — that is, his suggestion that,
if all the applicants met the radio frequency
requirements, the Board could consider how best
to minimize the effects of radio frequency

emission on the "health, safety and welfare" of the
neighboring community. The novel question
presented by this action is whether anything in the
TCA prohibited the Board from adopting the
theory of

"prudent avoidance" in these

circumstances.

This Court finds nothing in the statute that
prohibits a municipality from seeking to minimize
perceived health effects when deciding among
competing applicants. In this case, all of the
applicants met FCC emissions standards. The
denied

consideration on health-related grounds; all three

record reveals that no one was
applications were considered on the merits. On the
record before me, there appeared to be little or
nothing to differentiate the two finalists (other
than the relative visibility of the two monopoles,
which was insubstantial) except their relative
proximity to homes and schools.

As long as the goals of the TCA were met by
granting some qualified applicant a permit to build
a facility that would bridge the coverage gap, it
seems to this Court that it should be a matter of
indifference to the federal government who that
someone is. And as long as no one who met the
FCC's
consideration, it seems to this Court that the

emissions  standards  was  denied
municipality ought to be able to address the
concerns of its citizens, and limit political fallout,
by deciding to maximize the distance between the
monopole and other municipal uses. Frankly, any
other reading of the TCA in this case would
virtually compel the municipality to award the
permit to whatever applicant's site was closest to
homes and schools, so as to avoid any implication
that the decision was based on perceived health
effects. That cannot be what Congress intended.

3. Plaintiffs Had No Property Rights in the Permit

Plaintiffs next contend that the Planning Board
granted final approval for their monopole at the
December 1, 1999 meeting, and that the Town's
failure to issue the permit deprived them of their
constitutional (property) rights. Plaintiffs are
wrong. Under the New York Town Law, a special
use permit cannot be granted without a written
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determination made pursuant to the State
Environmental Quality Review Act ("SEQRA").
See N.Y. Town L. § 274 (McKinney 1999); Devitt
v. Heimbach, 58 N.Y.2d 925, 460 N.Y.S.2d 512,
447 N.E.2d 59 (1983) (vacating a municipal
enabling resolution on the grounds that the
SEQRA determination had not been made); Sun
Beach Real Estate Development +393Corp. V.
Anderson, 98 A.D.2d 367, 469 N.Y.S.2d 964 (2nd
Dept. 1983) (a subdivision application is deemed
complete upon receipt of the SEQRA
determination), aff'd 62 N.Y.2d 969, 479 N.Y.S.2d
336, 468 N.E.2d 291. Nothing in the TCA trumps
these state law procedural requirements. See 47
U.S.C. § 332(c)(7)(A). It is undisputed that the
the SEQRA
determination for the SMSA site was not made
until the March 29, 2000 meeting. No such

resolution had been drafted, let alone voted on, in

written  resolution concerning

December. Thus, even if it was the intention of the
Board to approve the SMSA site, as a matter of
New York law, Plaintiffs could not have been
given the right to a building permit at the
December 1 meeting.

It is well established that the mere filing of an
application for a permit, without the issuance of
the permit itself, does not vest the applicant with
any rights other than the right to appeal the failure
to approve the application to the Zoning Board of
Appeals. See Yale Auto Parts v. Johnson, 758 F.2d
54 (2d Cir. 1985). The fact that Plaintiffs
submitted a filing fee does not create a property
interest; rather, Plaintiffs must prove that it was a
certainty that they had a legitimate entitlement to
the permit. Id. at 57 (citing Board of Regents v.
Roth, 408 U.S. 564, 92 S.Ct. 2701, 33 L.Ed.2d
548 (1972)). The TCA does not create in wireless
companies a "claim of entitlement" to permits to
build cellular towers. To the contrary, as is clear
from the Second Circuit's holding in Willoth, the
approval process is fraught with uncertainty,
particularly where three equally qualified
companies are competing to build one monopole
within 1500 feet of one another. See also Natale v.
Town of Ridgefield, 170 F.3d 258 (2d Cir. 1999)
(holding that a builder did not have a federally
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protectable property right to permits for a four lot
single family home subdivision); RR! Realty Corp.
v. Southampton, 870 F.2d 911 (2d Cir. 1989)
(applicant for building permit did not have
sufficiently clear entitlement to permit for it to
constitute a property interest.) Plaintiffs therefore
fail to state a claim that they have been deprived
of property rights under either the federal or New
York Constitutions.

4. Plaintiffs Have No Claim for
"Unreasonable Delay"” under the TCA

Finally, Plaintiffs allege that the Clarkstown
defendants violated the TCA by not acting on its
application in a timely manner. Plaintiffs are
correct that, under the TCA, the Town was
required to act upon its request for placement of
the monopole within a "reasonable time." See 47
U.S.C. § 332(c)(7)(i1)). My colleague, Judge
Brieant, recently noted that the prohibition of TCA
§ 704 against unreasonable delay "implemented
Congress' intent ‘to stop local authorities from
keeping wireless providers tied up in the hearing
process' through invocation of state procedures,
moratoria or gimmicks." Lucas v. Planning Board
of Town of LaGrange, 7 F. Supp.2d 310, 321-22
(S.D.N.Y. 1998) (quoting Easton, 982 F. Supp. at
50.) Congress did not, however, intend for
particular wireless providers to be given
preferential treatment, or to subject their requests
for permits to any but the generally applicable
time frames for zoning decisions. See H.R. 104-

458, 104th Cong. 2nd Sess., Jan. 31, 1996, p. 208.

Under New York law, the applicable time frame
for consideration of a special use permit is set
forth in § 274-b(6) of the Town Law. See N.Y.
Town L. § 274-b(6) (McKinney 1999).” Plaintiffs
argue that, *394 even if the Board did not approve
the permit application at the December 1 meeting,
it violated the TCA by failing to either approve or
deny their application by February 2, 2000, or 62
days from the date of the public hearing.

7 That article of the Town Law provides in
relevant part that the certain procedures be
followed when determining whether a

special use permit be issued:



The authorized board shall
conduct a public hearing within
sixty-two days from the day an
application is received on any
matter referred to it under this

section. . . .

The authorized board shall decide
upon the application within sixty-
two days after the hearing. The
time within which the authorized
board must render its decision
may be extended by mutual
consent of the applicant and the

board.

N Y Town L. § 274-b(6) (McKinney 1999)
(emphasis  added). The Clarkstown
"Wireless Law" mirrors the language in the
N.Y. Town Law.

Defendants respond that Plaintiffs cannot come to
federal court and cry "unreasonable delay" under
the TCA when, in fact, their application was the
last of the three Congers proposals received by the
Board, and the Board acted on their application as
promptly — if not more promptly — than it did
the Sprint and Goosetown applications. Further,
Defendants note that there can be no claim under
the "unreasonable delay" provisions of the TCA
where the coverage requirements are met by
another facility — which was approved on the
very day that Plaintiffs' application was denied.
Finally, Defendants contend that the 62-day time
period for rendering a decision does not run until
the  municipality = makes  the SEQRA
determination.

The record indicates that a public hearing was held
on December 1, 1999, and at the close of that
meeting, the Board voted to continue the matter.
The next meeting held to discuss the matter was
on March 29, 2000. This meeting was not a public
hearing. Thus, under the Town Law, Clarkstown
was under an obligation to reach a decision on the
special use permit within 62 days, unless an
extension was agreed to by mutual consent of the
applicant and the Board.

There is plenty of evidence in the record that
changes to the composition of the Planning Board,
the appointment of the new attorneys and the
dispute over the moratorium delayed the
scheduling of the follow-up discussions of the
Conger monopoles. There 1is, however, no
evidence that either party consented to extend the
statutory deadline.

I am therefore convinced by Plaintiffs' reasoning
that failure to reach a decision within 62 days of
the public hearing could be construed as an
"unreasonable delay" under the TCA. As such, if
Plaintiffs had been the only applicant with a
permit application before the Board, and they had
come before this Court on the 63rd day seeking
injunctive relief, this Court would have looked
favorably on such a request. That is because,
where a plaintiff is the only applicant before a
Board, and the Board fails to rcach a decision
within the statutorily proscribed period, the failure
to reach a decision may have the de facto effect of
prohibiting wireless services in violation of the
TCA.

However, Plaintiffs' claim that the failure to reach
the decision by the 63rd day entitles them to
injunctive relief is without merit for two reasons.
First, Plaintiffs did not bring this suit on the 63rd
day. Instead, thinking that they were going to win
final approval for the construction of their
monopole, SMSA waited until after the Board had
made its decision on March 29 to bring this
lawsuit. The problem Plaintiffs now face is that,
having waited until the Goosetown monopole was
selected over their site, Plaintiffs can no longer
make the claim that the delay had the effect of
denial of wireless services. Indeed, the claim of
delay is as moot as the claim of failure to make
findings in writing.

The subsection of the TCA under which Plaintiff
brings its claims for unreasonable delay applies
siting criteria to those zoning decisions that
prohibit or have the effect of prohibiting wireless
services in a given area. See 47 U.S.C. § 332(c)(7)
(B)(1)(II). The TCA provides that "[a]ny person
adversely affected by any final action or failure to



395

act by a state or local government . . . may . . .
commence an action in any court of competent
jurisdiction.”" See 47 U.S.C. § 332(c)(7)(B)(5). As
a matter of *395 logic, a final action resulting in
denial gives rise to a claim of improper denial. A
failure to act resulting from delay gives rise to a
claim of unreasonable delay and constructive
denial. Congress could not have intended for
plaintiffs to bring a claim that a Board's action was
both a final denial of their application and a delay
that had the effect of a denial. By waiting until
after the final decision was rendered, Plaintiffs

forwent a claim of "unreasonable delay."

8 8 While Plaintiffs are correct that the
application process went on longer than
might be ideal, this appears to have
resulted from a change in Town
administration at the beginning of this year
and a crisis generated by charges of
impropriety against one Planning Board
member, not from an effort to prohibit the
provision of cellular services in Congers.
Although I need not reach the question of
whether these facts might justify the six
weeks delay, there is no evidence in the
record that the Town was attempting to
play "cat and mouse" with Plaintiffs in the
hopes that Plaintiffs would drop their
application. See Town of Canaan, 62 F.
Supp.2d at 695 (finding delay was not
unreasonable where Town deemed the

environmental review incomplete).

Second, even if Plaintiffs had moved for
injunctive relief on the 63rd day they would not
Under Plaintiffs'
interpretation of the TCA and its effect on the

have been entitled to it.

Town Law, all three carriers with applications
before the Board — Goosetown, Sprint and
Plaintiffs — would have been entitled to a
mandatory injunction on the 63rd day, because, all
three had been subjected to an '"unreasonable
delay." Plaintiffs' suggested result, if carried to its
logical extreme, would have federal courts
ordering towns to permit multiple wireless

facilities every time a board failed to reach a

decision by the 63rd day. Such a rule would be
preposterous, and clearly against the holding in
Willoth.

The New York State Legislature did not provide
for the "default approval" of special use permits
where a Board fails to reach a decision. Indeed,
had it so intended, the legislature could have
written it into the Town Law, as it did in the case
of subdivision approvals. See N.Y. Town L. §
276(3) (a planning board which fails to act on a
preliminary subdivision plat application within 45
days is deemed to have approved the preliminary
plat). Thus, while mandatory injunction is the
proper form of relief where the application is not
acted on and a gap in coverage ensues, it would
inappropriate to order said relief in these
where  several

circumstances applications

remained pending before the Board.

Finally, Defendants argue that the 62-day time
limit did not begin to run on December 1, because
the public hearing was not "closed" until the
SEQRA determination was made. And they argue
by analogy that, because the approval process
cannot come to a conclusion until the negative
resolution passes, see Honess 52 Corp. v. Widholt,
176 Misc.2d 57, 672 N.Y.S.2d 237 (Sup.Ct.
Duchess County 1998) (62-day review period
under Section 276 governing approval of
subdivisions does not begin to run until enactment
of SEQRA findings), the public hearing must
necessarily remain open until that act is
accomplished. See 61 McKinney's Consl Laws of
N.Y., § 274-b, Supp.Prac.Comm., T. Rice, p. 205
(noting that the time requirement for commencing
a public hearing does not run until the SEQRA
determinations have been made). And it is clear
that SEQRA determinations are the sine qua non
of special permit approval. Having found that
Plaintiffs state no claim under the TCA, however,
I need not reach this interesting question of New
York law.

4. Goosetown's Ability to Meet SMSA's Coverage

Requirements
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Finally, Plaintiffs argue that Goosetown may not
be capable of installing its facility in a timely
manner, which would create an unreasonable
delay in BAM's offering service in the gap area.
However, there is not a shred of evidence in this
record to support SMSA's bare-bones contention
that Goosetown will not be able to build its
monopole in a timely manner. The record *396
reveals that Goosetown was the first applicant,
having begun the process almost two years prior
to Plaintiffs. It has already taken title to its site.
Intervenor avers, without contradiction, that it is
ready to go — and would have started
construction but for this lawsuit. The Planning
Board conditioned its approval of the Goosetown
site on Goosetown installing its facility and
making it available for co-location within six
months of the date that its permit was approved.

Plaintiffs' speculation would appear to boil down
to "we are big and they are small, and small can't
guarantee getting the job done." But as Goosetown
points out, one of the express goals of the TCA
was to promote competition among cellular
service providers. And, although Plaintiff seems to
make an issue out of the fact that they are a
federally licensed wireless provider whereas
Goosetown in not federally licensed, the TCA
does not provide for preferential treatment of
licensed carriers. Thus, bigger is not necessarily
better.

Summary judgment is entered for Defendants and
all claims against them are dismissed.

This constitutes the decision and order of this
Court.



AT&T Small Cells — Washington

Enhancing our network to meet consumer demand today while
preparing for the technologies and innovations of tomorrow.
Meridee Pabst — Wireless Policy Group

© 2016 AT&T Intellectual Property. All rights reserved. AT&T, Globe logo, Mobilizing Your World and DIRECTV are registered trademarks and
service marks of AT&T Intellectual Property and/or AT&T affiliated companies. All other marks are the property of their respective owners.
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Why small cells?
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Consumer and business demand for wireless data is on the rise.




Small cells are critical to provide reliable wireless
service coverage

95% of Americans own a cellphone and 77% own a
smartphone. !

More than 62% of American households rely on wireless as
their primary means of communication. 2

80 percent of all 911 calls came from cell phones. 3

470,000% increase in data traffic from January 2007 through
December 2018.4

98% of small businesses rely on wireless technology. >
Existing macro sites have limited capacity.

Residents use smartphones, tablets, laptops at home—all
drive the need for reliable and expanded connectivity.

1. http://www.pewinternet.org/fact-sheet/mobile/

2. https://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201605.pdf

3. https://www.nena.org/page/911Statistics

4. https://about.att.com/innovationblog/2019/01/restaurant_industry_5g_updates.html
5. https://smallbiztrends.com/2013/05/small-business-use-wireless.html
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https://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201605.pdf

What the demand looks like on AT&T’s network:

Data traffic on
AT&T’s mobile
network has

grown more
than 470,000%
since 2007

Wireless Usage MB

2007 2018

02019 AT&T Intellectual Praperty. All rights reserved. AT&T, the Globe logo and other marks are trademarks and
service marks of AT&T Intellectual Property and/or AT&T affiliated companies.
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Ways to Increase Wireless Network

Capacity

1 Deploy more spectrum
 Spectrum is not readily available

Improve spectrum efficiency
* Repurposing existing spectrum
* e.g., 3G carves for LTE

Add more macro (cell sites) cells
* Optimal for low concentration areas

Add more small cells
 Offloads surrounding macro sites
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Small cells can
densify our

network to
meet customer
demand

Macro Site




What is a small cell?
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A new network architecture is
needed

Small cells are flexible, targeted network
solutions that cover a radius up to 1200+ feet
& can be readily deployed to specific locations,
including:

* Where customers are prone to experience
connectivity issues

* Heavily populated areas that need more
network capacity

* Areas that can’t effectively be served by a
traditional macro cell

This allows us to provide a better LTE
experience today while also allowing us to
prepare for the technologies of the future
such as 5G, smart cities and new
developments in the Internet of Things (loT).

This photo depictsn example of what a small cell could look like. Actual size, shape and
dimensions may vary by location.



The footprint, or service area, of a site is determined by height and by frequency band

((R))

0.5 to 20 miles

A

)

500 to 1200 ft

)

250 to 750 ft
<+—

e Heights and service areas are approximations
e Small cell sites supplement vs. replace macrocell sites

v

|

75 to 400 feet

|

T

30 to 60 feet

l
!

30 to 60 feet

l

Macrocell (4G LTE)

The common form factor for wireless
communication. Higher height and
lower frequencies used result in the
larger service area.

Current Small Cell (4G LTE)

Uses the same frequencies as
macrocells, in addition to utilizing
unlicensed spectrum. Due to lower
height, footprint is smaller. Increases
capacity or coverage in target areas.

Future Small Cell (5G)

Very high frequencies enabled by future
5G technology will result in a smaller
footprint, but can be used to meet the
exponential increased capacity demand.
These frequencies are not used for
wireless service today.
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Different technology, different process

11

80 ft

30 ft

Macro Cell

Small Cell

This slide depicts a graphical representation of small cells and macro cells. The actual equipment, size and design may vary.
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Examples of small cells deployed in
communities
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Eugene, OR
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Dallas, TX




Indianapolis, IN
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San Francisco, CA
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Camas Municipal Code (CMC)

Chapter 18.35 Wireless Communication Facilities
Planning Commission May 21, 2019 Workshop






Federal Communications Commission
(FCC) Ruling on Small Wireless Facilities-

» Key Points-
- Shot Clocks
- Reasonable costs
- Aesthetic Standards
- “Effectively Prohibits”



Shot Clocks

Type of Review Shot Clock
Collocations of facilities other than small wireless** 90 days
Construction of new facilities other than small wireless** 150 days

*Green-shaded shot clocks are new
**Previously existed but not codified. FCC codifies them in the Declaratory Ruling.




Reasonable costs

Local governments must demonstrate that its fees are based on a
“reasonable approximation of its costs’ and that its costs are
“reasonable” and no higher than fees charged to “similarly-situated
competitors in similar situations.”




Aesthetic Standards

1) Reasonable

2) No more burdensome than
those applied to other types
of infrastructure deployments

3) Published in advance



An effective prohibition occurs where a local requirement
“materially inhibits” a provider’s ability to engage in any of
a variety of activities related to its provision of a covered
service.
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2019 COMPREHENSIVE PLAN AMENDMENTS
STAFF REPORT FOR EVERGREEN SCHOOL DISTRICT CAPITAL FACILITIES PLAN
(FILE#CPA19-06)

Bryan Beel, Chair

To: Planning Commissioners
From: Sarah Fox, Senior Planner
Report Date: June 4, 2019 Public Hearing: June 18, 2019

Public Notices: A public hearing notice was published in the Camas Post Record on June 6, 2019 (Publication
Record #213390). Notice of intent to adopt amendments (Expedited) was received by the Department of
Commerce on June 3, 2019 (Material ID #2019-S-242). The expedited notice period ends on June 18, 2019.

State Environmental Policy Act Determination (SEPA): The Evergreen School District, as lead agency, sent
a Notice of Determination of Non-Significance on April 25, 2019.

Location: The proposed capital facilities plan (CFP) is applicable to the geographic boundaries of the
Evergreen School District, which a portion of their jurisdiction falls within the City of Camas.
School District Boundaries are not modified under the CFP’s.

BACKGROUND INFORMATION:

Capital facilities are the basic services that the public sector provides to support land use developments, both as
they currently exist, and as they are anticipated to develop over the course of a 20-year planning horizon. The
state Growth Management Act (GMA) establishes many of the requirements for the capital facilities element (or
chapter) to the Comprehensive Plan. GMA establishes an overall goal to "ensure that those public facilities and
services necessary to support development shall be adequate to serve the development at the time the
development is available for occupancy and use without decreasing current service levels below locally
established minimum standards" (RCW 36.70A.020).

Specific to school districts, and as part of the Comprehensive Plan update, the City of Camas reviews and adopts
the Camas, Evergreen, and Washougal School Districts’ Capital Facilities Plans. This is done in order that the City
of Camas may collect school impact fees on behalf of the school districts. Only the Evergreen School District is
proposing to amend their CFP and their fees during this annual review cycle.

The current and proposed impact fees for each school district are as follows:

Current Fee for

Proposed Multi-
family Fee

$ 6,432.62 $ 3,753.39

No change $5,371 No change

No change $5,800 No change

School Current Fee for Proposed Single
District




DISCUSSION:
The City collects and passes along school impact fees on behalf of the school districts. Beyond school impact

fees, the city collects Park, Traffic and Fire Impact Fees. These fees are included along with permitting and system
development charges for water and sewer. The proposed fees for the Evergreen School District include higher
fees on a per unit basis for single family and lower fees per unit for multi-family units. An example of the
compounding impact of fees for a typical single family dwelling within Evergreen School District would cost:

Single Family Dwelling:

Evergreen SD Impact Fee: $6,100

Traffic Impact Fee: $ 8,653

Park Impact Fee: $ 4,500

Fire Impact Fee: $ 1,500 (.20 per sq. ft x 3,000 sq. ft.)
2019 Total Impact Fees: $ 20,753

Water Development charge: $ 7,310
Sewer Development charge: $ 4,420
Total System Development Charges: $ 11,730

Total Impact/System Fees for a typical Single Family Dwelling: $ 32,483

RECOMMENDATION:
Staff finds the proposed Evergreen School District CFP to be generally consistent with the current City of Camas

Comprehensive Plan, maps, and Capital Facilities Plan.

Staff recommends the Planning Commission conduct a public hearing, accept public testimony, review and
deliberate, and forward on a recommendation to approve the Evergreen School District CFP as proposed.

Staff Report CPA19-06

Evergreen School District Capital Facilities Plan
Page 2



Attachment "A"

MARNIE ALLEN
ESDO@@ ATTORNEY

LEGAL SOLUTIONS FOR SCHOOLS

May 20, 2019

Phil Bourquin

City of Camas
Community Development
616 NE 4t Avenue
Camas, WA 98607

Dear Mr. Bourquin:

Enclosed please find the Evergreen School District’s (“District”) 2019-2025 Capital Facilities
Plan (“CFP”) and their School Board Resolution requesting adoption of the CFP and collection
of school impact fees.

Please include the adoption of the District’s CFP in the 2019 annual amendments to the City of
Camas’ Comprehensive Land Use Plan. Also, notify me of Planning Commission and City
Council work sessions and public meetings when the CFP is being discussed. The District’s CFP
is also being submitted to Clark County, and the City of Vancouver, for adoption. If you want
or need additional information, or have questions regarding the CFP or impact fees, call me at
360-952-3495.

| look forward to hearing from you and working together.

Sincerely,

Marnie Allen

c: Susan Steinbrenner, Executive Director of Facilities, Evergreen School District

ec

Enclosures

A PROGRAM OF EDUCATIONAL SERVICE DISTRICT 112
2500 NE 65TH AVENUE, VANCOUVER, WA 98661-6812 | T 360 750 7500 F 360 750 5706 E MARNIEALLEN@ESDN2.0RC
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EVERGREEN PUBLIC SCHOOLS
CAPITAL FACILITIES PLAN

2019-2025
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Julie Bocanegra, Board President
Victoria Bradford, Board Vice President
Rob Perkins, Director
Ginny Gronwoldt, Director
Rachael Rogers, Director

INTERIM SUPERINTENDENT
Mike Merlino

EXECUTIVE DIRECTOR OF FACILITIES
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Adopted by the Evergreen School District Board of Directors
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. EXECUTIVE SUMMARY

The Evergreen Public Schools Capital Facilities Plan (CFP) is a six year plan prepared by
district staff as the organization’s capital facility planning document, in part, to support the use of
school impact fees as provided for under the Washington State Growth Management Act (the
“GMA”). School districts adopt capital facilities plans to satisfy the requirements of the GMA
and to provide Clark County (the “County) and the Cities of Vancouver and Camas (the “City”)
with a schedule and financing program for the district’s capital improvement needs over the next
six years (2019-2025) to ensure that adequate school facilities are available to serve new
growth and development.

In accordance with the Growth Management Act and the County and City Impact Fee
Ordinances, this CFP contains the following required elements:

A description of space requirements for educational programs (Section Il)
An inventory of existing capital facilities owned by the District (Section IIl)
Future enroliment projections for each grade span (Section 1V)

A forecast of proposed capacities of expanded or new capital facilities over the next
six years based on the inventory of existing facilities and the standard of service
(Section V)

A six-year plan for financing capital facilities within projected funding capacities,
which identifies sources of public funds for such purposes. The financing plan
separates projects and portions of projects which add capacity from those which do
not, since the latter are generally not appropriate for impact fee funding (Section VI)

A calculation of impact fees based on the formula in the County and City impact fee
ordinances and supporting data substantiating such fees (Section VII)

In developing this CFP, the District used the following guidelines:

The District will use information from recognized sources, such as professional
demographers and planners, county and city adopted land use plans and county GIS
data.

The District will use data it generates from reasonable methodologies.

The CFP and methodology to calculate the impact fees will comply with the GMA
and county and city codes.

The six year facility needs are based on an enroliment forecast that takes local
development trends into account.

The District plans to construct permanent/bricks and mortar facilities for its students
and will develop a CFP to accomplish that objective. At the same time, the District
expects there will be a time period when some of the students that the District serves
will be housed in portables. Housing students in portables, temporarily, is necessary
to qualify for state funds that are needed to build new schools.

Evergreen Public Schools Capital Facilities Plan 2019-2025 3



The Evergreen School District is comprised of 54 square miles. It serves a significant portion of
the Vancouver Urban Growth Area and smaller areas in the Camas Urban Growth Area and
rural Clark County.

The District serves residents from the cities of Vancouver and Camas and from unincorporated
Clark County. The District is bordered by Vancouver School District to the west, Camas School
District to the east and Battle Ground and Hockinson School Districts to the north. The
Columbia River and state line border the district to the south.

The District serves a population of 25,601 students (October 2018 enroliment). For purposes of
facility planning, the CFP considers grades K-5 as an elementary, grades 6-8 as a middle
school, and grades 9-12 as a high school.

In addition, Cascadia Technical Academy (formerly known as the Clark County Skills Center) is
located in and operated by Evergreen Public Schools serving students half days from all Clark
County school districts. The district serves home schooled students in grades K-8 through a
supplemental program operated by Home Choice Academy and pre-school special needs
students at four elementary schools. Alternative programs include 49™ Street Academy, serving
students with special needs in grades K-12, Transitions Program, serving students aged 18-21,
and Legacy High School, an alternative program for students in grades 9-12.

In February 2018, voters approved a bond measure which includes funding for the projects
noted below. Construction of the new elementary school and the addition to Heritage High
School will increase capacity to serve forecast growth.

e Replacement of five elementary schools (Burton, Ellsworth, Marrion, Image, and Sifton)
e Construction of one new elementary school with capacity for 550 students

¢ Replacement of Wy’east Middle School

¢ Replacement of Mountain View High School

e A permanent addition to Heritage High School

e A new District Office

e Replacement of alternative schools, including Legacy, 49" Street Academy, and the
Transitions program.

Evergreen Public Schools Capital Facilities Plan 2019-2025 4



Il. DISTRICT EDUCATIONAL PROGRAMS AND STANDARDS OF SERVICE

The District's standard of service is based on program year, class size by grade span, number
of classrooms, types of facilities, and the District's adopted educational program. Quality
education plays a vital role in growing a strong local economy. To provide quality education, the
District must have quality facilities to serve as the supporting space for developing the whole
child within a community to prepare them for a competitive world. The educational program
standards which typically drive facility space needs include grade configuration, optimum facility
size, class size, educational program offerings, classroom utilization and scheduling
requirements.

In addition to student population, other factors such as collective bargaining agreements,
government mandates, state and federal funding requirements and community expectations
affect classroom space requirements. Programs, such as special education, bilingual
education, preschool and daycare programs, and other specialized programs, often supplement
traditional educational programs. These programs can have a significant impact on the
available student capacity of school facilities.

The District's current program and educational standards are summarized below. The program
and educational standards may vary during the six year CFP planning horizon. Absent
significant changes in factors that are beyond the District's control, the District will provide the
following programs and standards of service in 2019 through 2025. If significant changes occur
that require new facilities or improvements, beyond what is identified in this CFP, the District will
prepare and submit an updated CFP.

A. Elementary Educational Standards

Elementary schools provide education in all core subject areas including reading, writing,
math, social studies and science. All students receive instruction in P.E., music, art and
have access to media programs. Full day kindergarten is provided at each elementary
school. The District educational standards of service, which directly affect elementary
school capacity, include:

o Class sizes for grades K-3 are targeted not to exceed 23 students per class.
o Class sizes for grades 4-5 are targeted not to exceed 25 students per class.

¢ Music instruction and physical education are provided in separate (pull-out)
classrooms.

¢ All elementary schools have a library media resource center which includes
additional space for a technology lab.

e Special education is provided for some students in self-contained classrooms are
separate from regular teaching stations (pull-out program). Special education
classrooms serve 5 to 15 students.

B. Middle and High School Program Standards

Middle schools provide instruction in the core disciplines of english, math, social studies,
science, physical education, music and art. Students have elective offerings available
including music, art and technology courses.

High schools provide course work including english, history, science, math, physical
education, music and art. Additionally elective offerings include vocational technical
programs.
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The District educational standards of service, which directly affect middle school and
high school capacity include:

Class sizes for grades 6-8 are targeted not to exceed 25 students per class.
Class sizes for grades 9-12 are targeted not to exceed 25 students per class.

Special programs, such as music, art, physical education, drama, home and
family education learning assistance, are provided in separate instructional
space. The class size ranges from 20 to 70 students.

The District provides science classroom space that supports advanced
coursework at the secondary level that require water, sinks, gas, hoods, safety
equipment, etc. Schools are working to meet expanded science standards and
this will require spaces that cannot typically be met by adding portables.

It is not possible to achieve 100% utilization of all regular teaching stations
throughout the day due to schedule conflicts, the need for specialized rooms for
certain programs and the need for teachers to have work space during their
planning period.

C. District-wide Educational Programs:

In addition to Elementary, Middle, and High School program standards, the Evergreen
School District's core services and program offerings include the following:

Physical education space is provided to meet strengthened health standards.
This can include covered play areas, field space, gyms and other multi-use
spaces.

Technology access is hecessary and expectations are increasing. Technology
(either within the classroom or in dedicated labs) takes extra space that is not
calculated in current state square footage allowances, but is necessary for
student learning. Technology support and infrastructure needs are also
increasing, which further erodes the state square footage allowances.

Art and music spaces are critical to the District's educational programs. As
student population grows, additional support space for these essential programs
is required.

Library/Media demands are crucial. In an information driven environment,
access to knowledge through appropriately sized library/media spaces is
essential.

Extra-curricular activities need space in order to be supported properly with
growing student populations.

D. District-wide Support and Special Services:

In addition to the above core educational programs, the following support services are
essential to the District's educational program:

Food service preparation, delivery and use space. As student populations
increase, cafeteria, food preparation and delivery space must be enlarged.
Miscalculating the need for this core service can have significant impacts on the
overall learning environment for students.
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e Other support centers, including Transportation, Maintenance, Warehouse and
Print Shop facilities are critical to support the educational program and the
business operation.

The following special services are also necessary to meet the needs of special
populations:

e Special Education programs are provided at all schools within the District.
Special needs program standard change year to year as a result of various
external or internal changes. External changes may include mandates or needs
for special programs, or use of technology. Internal changes may include
modifications to the program year, class sizes, and grade span configurations.
Changes in physical aspects of the school facilities also affect special
educational program standards.

e Special populations require special support, which often requires special spaces.
Federal and state programs, including Title 1 reading and math, highly capable,
and bilingual are required but come with limited funds that do not cover the
expense of adding facilities to support the program.

e Early Childhood programs, such as new or expanded preschool programs are a
vital service and an essential educational component. They place additional
demands on facilities.

e Supplementary services in core academic areas and multiple pathways that
prepare students for a broader range of post-secondary learning opportunities
require additional space.
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lll. CAPITAL FACILITIES INVENTORY

The facilities inventory serves to establish a baseline for determining the facilities needed to
accommodate future demand at acceptable levels of service. This section provides an
inventory of capital facilities owned and operated by the District including schools, portables,
undeveloped land and support facilities. Portable classrooms are used on an interim basis to
house students until funding can be secured to construct permanent classrooms.

A complete listing of district facilities can be found in Appendix A.
A. SCHOOL SITES

Facility Type No. of No. of Classrooms Capacity
Schools Permanent Temporary Permanent Temporary
Elementary Schools 21 469 175 10,931 2,528
Middle Schools 6 230 120 4,403 1,966
High Schools 6 330 75 7,685 1,431

(1) Capacity is based on the space requirements for the District’s educational programs as outlined in
Section Il. Portable classrooms are excluded from capacity calculation but shown above for reference.

(2) High schools include four comprehensive high schools and two alternative high schools. Other special
programs that provide district wide support are included in Section B. Services below.

B. SERVICES

In addition to schools, the District owns and operates additional facilities which provide
special programs and operational support functions to the schools.

SUPPORT FACILITIES

Location

Description

Administrative
Service Center

13501 NE 28th Street
Vancouver, WA 98682

Supports all Facilities

Maintenance
Facility

3004 NE 124th Avenue
Vancouver, WA 98682

Supports all Facilities

McKenzie Stadium

2205 NE 138th Avenue
Vancouver, WA 98682

Supports all Facilities

Transportation

13909 NE 28th Street
Vancouver, WA 98682

Supports all Facilities

Warehouse
(Central Receiving & Distribution)

2205 NE 138th Avenue
Vancouver, WA 98684

Supports all Facilities

Crestwood Business Park
(Leased)

1168 SE Mill Plain Blvd
Vancouver, WA 98684

Temporary space for Transitions Program

49th Street Academy

14619-B 49th Street
Vancouver, WA 98682

Specialized services for K-12

Cascadia Technical Academy

12200 NE 28th Street
Vancouver, WA 98682

Consortium program with pull-out
enrollment
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C. Land Inventory

The District owns undeveloped sites in addition to the sites with built facilities. The sites
listed below are planned to house new school facilities funded by the 2018 bond measure.

e 9.8 acres located at NE 39" Street and NE 162" Avenue, Vancouver, WA
98682. The District will build a new elementary school on this site with funds
from the 2018 bond measure approved by voters.

e 20 acres located at NE 52nd Street and NE 132nd Avenue, Vancouver WA
98682. The District will replace Image Elementary School on this site with funds
from the 2018 bond measure approved by voters.

e 12.67 acres on north of NE 9" Street and west of NE 136" Avenue, Vancouver
WA 98682 where the district will build the new district office, and alternative
campus as part of the 2018 bond measure approved by voters.

The undeveloped sites listed below are for future growth, including:

e 6.05 acres south of NE 9th Street and east of NE 136th Avenue, Vancouver WA
98682 for a future small high school.

e (.68 acres located at 14309 NE 28" Street, Vancouver WA 98684 for the
expansion of the District’'s Transportation Complex.
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IV. STUDENT ENROLLMENT PROJECTIONS

A. Projected Student Enrollment 2015-2021 (Headcount)

The District’s six year enrollment projection is based on a forecast prepared by E.D. Hovee
& Company, LLC., which considers enroliment projection models to estimate future
enroliment, including cohort survival, grade progression, and population ratio. Local
population and housing and development trends are also considered.

Even with renewed population growth county-wide, K-12 enrollment appears to have
plateaued with lower birth projections for Clark County than previously projected. Baseline
conditions indicate modest enroliment increases to less than 25,650 students by 2024-25.
Using high growth conditions, it is conceivable (though less likely) that enroliment could
increase by as much as 3,000 students in 6 years to a 2024-25 headcount of over 28,500,
but because the transition from baseline to high growth conditions is increasingly uncertain,
and because baseline conditions appear to be more likely over at least the near term, the
District used baseline projections as the basis for calculating growth in the Capital Facilities
Plan.

Partially offsetting these downward trends is the increase in identified planned residential
projects which are up by about 50% from what was planned two years ago. Almost half
(47%) of planned units are multi-family with associated lower student generation rates.

Grade Fall 2018 | 2019-20 | 2020-21 | 2021-22 | 2022-23 | 2023-24 | 2024-25
Total K-5 11,027 11,010 10.996 11,019 11,037 11,167 11,261
Total 6-8 5,910 5,979 5,866 5,745 5,643 5,513 5,433
Total 9-12 8,664 8,764 8,903 8,991 9,131 9,065 8,951
TOTAL 25,601 25,753 | 25,765 25,755 25,811 25,745 25,645
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V. CAPITAL FACILITIES NEEDS
A. Forecast Facility Needs

Facility needs for purposes of the Growth Management Act and impact fees are based on
existing capacity and forecast enrollment. The 2025 Facility needs are shown in the table
below and the amount of the facility need that is attributed to forecast growth is described
under the table.

Facility 2018 Capacity zoéng[ﬁ‘j]‘Z‘:fd 2025 Facility Need
Elementary Schools 10,931 11,261 330
Middle Schools 4,403 5,433 1,030
High Schools 7,685 8,951 1,266
TOTAL 23,019 25,645 2,626

e Elementary Schools: The baseline enroliment forecast shows an increase of 234
students. The 2018 bond funds the replacement of 5 elementary schools and
construction of a new elementary school, which will add capacity for 550 students.

¢ Middle Schools: The baseline enrollment forecast for grades 6 through 8 shows a
slight decline. The 2018 bond measure funds the replacement of an existing middle
school. The replacement school will have additional classrooms in bricks and
mortar, increasing the permanent capacity for another 200 students. Because the
middle school enroliment forecast does not currently project an increase, the district
is not treating the construction of middle school capacity as a growth related facility
need.

¢ High Schools: The baseline enrollment forecast show an increase of 287 students.
The 2018 bond will fund the expansion of Heritage High School which will add
permanent capacity for 350 students.

B. Land Acquisition

Acquisition of new school sites in advance of enrollment needs is critical to prepare to meet
the challenge of potentially increasing enroliment and addressing existing needs. Since it is
uncertain how or when land will ultimately be developed or how the district may deliver
services in the future, the district anticipates that it may acquire more sites than the
minimum supported by enroliment projections. The district currently owns one potential
small high school site and one small site to accommodate the expansion of support
services. As growth occurs and both development regulations and educational
programming are modified over time, these sites may not be suitable for development at the
time when construction is needed.

The district is committed to constructing neighborhood schools for elementary schools and
maximizing the opportunity for students to walk to school. This policy supports the Clark
County GMA, Chapter 10 School Element.

In addition to the walkability and neighborhood schools, in siting schools the district will look
to construction and operation costs, effectiveness of site to meet educational programming
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needs, and access to infrastructure. The availability of connections to public infrastructure
such as water, electricity, sewer, and roads are important factors for the district in planning
and siting schools.

In order to accommodate future growth, the district anticipates acquiring sites consistent with
estimated maximum enrollment of proposed development. Recent development patterns
show a greater degree of residential development occurring within the northern and
southeast quadrants of the district which is consistent with Clark County projections.

A majority of the improvements that are planned in the 2018 bond measure do not add
capacity to serve forecast growth, however, they are important capital facility improvements
that must be constructed to provide the educational program described in this CFP. Only
the portion of the planned improvements that add capacity to serve growth is included in the
District's impact fee calculations. The capacity and cost for the planned and required
improvements are shown in the table below:

Cost for Added
Project Description Added Capacity Estimated Cost Capacity to Serve
Forecast Growth*
Elementary #22 550 $37,280,736 $12,561,015
Heritage HS Addition 350 $26,939,489 $17,249,843
Wy’ east Middle School 200 $80,012,065 SO
Transportation Equal to growth $10,000,000 N/A
Land Acquisition Equal to growth $12,000,000 N/A
Remaining Bond Projects** 0 $664,817,710 SO
TOTAL 1,100 $831,050,000 529,810,858

*Cost attributed to forecast growth is the proportionate share of the total cost to construct the improvement that is
equal to forecast growth. Forecast growth at the elementary level is 234 and added capacity is 550. The
percentage of cost for added elementary school capacity is .425% (234/550) and at the high school it is .82%
(287/350). The estimated total costs includes all the costs to construct the improvement. Architect, engineer,
professional services, furniture/fixtures/equipment, permit and owner contingency costs have been excluded
from the cost allocated to serve forecast growth.

** The majority of these improvements are replacement facilities or capital renewal projects. A detailed list of the
planned bond improvements with project specific costs is on file with the district.
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VI. CAPITAL FACILITIES FINANCE PLAN

A. Six Year Financing Plan

Facility .
E
Capacity Total stimated State Match Bonds
Impact Fees
Need
Secured $802,000,000 $12,000,000 $95,000,000 $695,000,000
Unsecured $29,050,000 Source TBD

The total cost estimate for all the planned bond projects, the transportation facility
improvements and property acquisition is $831,050,000. Funding for planned improvements
is typically secured from a number of sources including voter approved bonds, state match
funds, and impact fees. The following information explains each of the funding sources in
greater detail.

1. General Obligation Bonds

Bonds are typically used to fund construction of new schools and other capital
improvement projects. A 60% voter approval is required to approve the issuance of
bonds. Bonds are then retired through collection of property taxes. The District must
pass a bond since it is the primary source of funding for the capital improvements
listed in this plan.

2. State Match Funds

State match funds come from the Common School Construction Fund (“the Fund”).
Bonds are sold on behalf of the Fund, and then retired from revenues accruing
predominantly from the sale of timber from the common school lands. If these
sources are insufficient, the Legislature can appropriate funds or the State Board of
Education can change the standards. School districts may qualify for state match
funds for specific capital projects based on a prioritization system.

3. Impact Fees

Impact fees are a means of supplementing traditional funding sources for
construction of public facilities needed to accommodate new development. School
impact fees are generally collected by the permitting agency at the time plats are
approved or building permits are issued.

Anticipated property acquisition and new construction is based on the enrollment forecast,
capacity, the District's educational standards and the community's support of finance tools to
fund the improvements.

In the event that planned construction projects and property acquisition does not fully
address space needs for student growth and a reduction in interim student housing
(portables), the Board could consider various courses of action, including, but not limited to:

e Increase class sizes;

e House students in additional portables;
o Alternative scheduling options;

e Change the instructional model, or

¢ Modify the school calendar
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VIl. SCHOOL IMPACT FEES

The GMA authorizes jurisdictions to collect impact fees to supplement funding of additional
public facilities needed to accommodate new development. Impact fees cannot be used
for the operation, maintenance, repair, alteration, or replacement of existing capital facilities
used to meet existing service demands.

A. School Impact Fees

The county’s and city’s impact fee programs require school districts to prepare and adopt
CFPs meeting the specifications of the GMA and the county and city ordinances. Impact
fees are calculated in accordance with the local jurisdiction’s formula, which is based on
projected school facility costs necessitated by new growth contained in the District's CFP.
The formula allocates a portion of the cost for new facilities to the single family and multi-
family house that create the demand (or need) based on a student factor, or the average
number of students that live in new single family and multi-family homes. The formula also
provides a credit for state match and Bond Proceeds (or property taxes).

B. Methodology and Variables Used to Calculate School Impact Fees

The District’s impact fees have been calculated utilizing the formula in the Clark County
and cities of Vancouver and Camas Impact Fee Ordinances. Application of the formula is
shown in Appendix A which follows on the next page.

C. Proposed Impact Fee Schedule

In accordance with the school impact fee calculation in Appendix A, the District's school
impact fees are:

$ 6,432 per single family home (2019-25)

$3,753 per multi-family unit (2019-25)
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Evergreen School District
2019 Impact Fee Calculation

i@+i)°

SIF = [CS(SF)—(SM)—{MMX AAV xTLRJ} A—

Single Family Residence:

Elementary Middle School High School
$12,561,015.34 $0.00 $17,249,843.08
234 1000 287
$53,679.55 $0.00 $60,103.98
0.200 0.102 0.122
$10,735.91 $0.00 $7,332.69
$225.97 $225.97 $225.97
90.00 117.00 130.00
67.75% 67.75% 67.75%
$2,755.70 $1,827.03 $2,428.08
$7,980.21 $0.00 $4,904.60
$12,884.81
0.00395
0.040209559
0.004108828
9.786138967
$314,058.53
3073420.418
0.00173
5317.017324
$7,567.79
$1,135.17
$6,432.62

Multi-Family Residence:

Elementary Middle School High School
$12,561,015.34 $0.00 $17,249,843.08
234 1000 287
$53,679.55 $0.00 $60,103.98
0.105 0.046 0.064
$5,636.35 $0.00 $3,846.65
$225.97 $225.97 $225.97
90.00 117.00 130.00
67.75% 67.75% 67.75%
$1,446.74 $823.96 $1,273.75
$4,189.61 $0.00 $2,572.91
$6,762.52
0.00395

0.040209559
0.004108828
9.786138967
$138,615.44
1356509.959
0.00173
2346.762229
$4,415.75

$662.36
$3,753.39

APPENDIX A

FC

Formula
Facility Cost
Additional Capacity
Cost per Student (CS)
Student Factor (SF)
CS x SF
Boeck Index
OSPI Sq Ft
State Match Eligibility %
State Match Credit (SM)
CSx SF-SM
Cost per Single Family Residence

Average Interest Rate

Tax Credit Numerator

Tax Credit Denominator

Tax Credit Multiplier (TCM)

Average Assessed Value (AAV)

TCM x AAV

Tax Levy Rate (TLR)

TCM x AAV x TLR = (TC)

Cost per Single Family Residence - Tax Credit

15% reduction (A)
Calculated Single Family Fee Amount
Recommended Fee Amount

Formula
Facility Cost
Additional Capacity
Cost per Student (CS)
Student Factor (SF)
CS x SF
Boeck Index
OSPI Sq Ft
State Match Eligibility %
State Match Credit (SM)
CSx SF-SM
Cost per Multi-Family Residence

Average Interest Rate

Tax Credit Numerator

Tax Credit Denominator

Tax Credit Multiplier (TCM)

Average Assessed Value (AAV)

TCM x AAV

Tax Levy Rate (TLR)

TCM x AAV x TLR = (TC)

Cost per Multi-Family Residence - Tax Credit

15% reduction (A)
Calculated Multi- Family Fee Amount
Recommended Fee Amount



EVERGREEN PUBLIC SCHOOLS
APPENDIX B
POPULATION/ENROLLMENT PROJECTIONS

K-5 Total Headcount Elementary Enroliment Scenarios

il Baseline Scenario
K 1 2 | 3 [ 4 | 5 [Total B K | 1 | 2 | 3 | 4 | 5 |Total]
2007 1,775 1,937 1969 2,019 2,032 2,007 11,739 1,775 1,937 1,969 2,019 2,032 2,007 11,739
2008 1,789 1,924 1,926 1988 2,039 2,071 11,737 1,789 1,924 1,926 1,988 2,039 2,071 11,737
2009 1,741 1,901 1947 1,948 2,010 2,071 11,618 1,741 1,901 1,947 1,948 2,010 2,071 11,618
2010 1,859 1,862 1,861 1,966 1,944 2,016 11,508 1,89 1,862 1,861 1,966 1,944 2,016 11,508
2011 1,927 1,948 1,867 1,885 1,995 1,961 11,583 1,927 1,948 1,867 1,885 1,995 1,961 11,583
2012 1,949 1930 1914 1,863 1,891 1,998 11,545 1,949 1,930 1,914 1,863 1,891 1,998 11,545
2013 1926 1,953 1875 1915 1,869 1,897 11,435 1926 1,953 1,875 1,915 1,869 1,897 11,435
2014 1,821 1,983 1942 1915 1918 1,882 11,461 1,821 1,983 1,942 1,915 1,918 1,882 11,461
2015 1,838 1,864 1967 1,963 1,937 1,956 11,525 1,838 1,864 1,967 1,963 1,937 1,956 11,525
2016 1,844 1,879 1,886 1,988 2,030 1,983 11,610 1,844 1,879 1,886 1,988 2,030 1,983 11,610
2017 1,735 1,848 1,833 1,881 1,981 1,997 11,275 1,735 1,848 1,833 1,881 1,981 1,997 11,275
2018 1,746 1,752 1,838 1,838 1,868 1,985 11,027 1,746 1,752 1,838 1,838 1,868 1,985 11,027
2019 1,864 1,795 1,742 1,856 1,867 1,886 11,010 1,855 1,794 1,741 1,854 1,865 1,884 10,992
2020 1,85 1,890 1,772 1,743 1,867 1,869 10,996 1,896 1,922 1,809 1,779 1,905 1,907 11,218
2021 1,879 1,880 1,865 1,772 1,754 1,869 11,019 1,973 1,960 1,934 1,845 1,825 1,944 11,481
2022 1,874 1,904 1854 1,865 1,785 1,755 11,037 2,021 2,036 1,99 1969 1,890 1,859 11,744
2023 1,870 1,899 1,877 1,854 1,878 1,789 11,167 2,072 2,083 2,041 2,001 2,014 1,924 12,135
2024 1,869 1,895 1,873 1,878 1,866 1,880 11,261 2,128 2,132 2,085 2,071 2,042 2,045 12,505
2025 1,866 1,894 1,869 1,874 1,890 1,868 11,261 2,150 2,151 2,096 2,078 2,078 2,037 12,591
2026 1,886 1,892 1,868 1,871 1,886 1,891 11,294 2,197 2,168 2,111 2,086 2,082 2,070 12,715
2027 1,905 1912 1866 1,870 1,883 1,887 11,323 2,245 2,212 2,125 2,098 2,087 2,071 12,837

2028 1,923 1,932 1,887 1,868 1,882 1,884 11,375 2,291 2,256 2,164 2,109 2,095 2,073 12,988



EVERGREEN PUBLIC SCHOOLS
APPENDIX B
POPULATION/ENROLLMENT PROJECTIONS

6-8 Total Headcount Middle School Enrollment Scenarios

Alternative Scenario
6 | 7 | 8 | Total N ¢ | 7 | 8 | Tofal|

2007 2,022 2,063 1,951 6,036 2,022 2,063 1,951 6,036
2008 2,040 2,122 2,143 6,305 2,040 2,122 2,143 6,305
2009 2,073 2,086 2,153 6,312 2,073 2,086 2,153 6,312
2010 2,108 2,089 2,109 6,306 2,108 2,089 2,109 6,306
2011 2,051 2,175 2,154 6,380 2,051 2,175 2,154 6,380
2012 2,045 2,053 2,200 6,298 2,045 2,053 2,200 6,298
2013 2,026 2,084 2,113 6,223 2,026 2,084 2,113 6,223
2014 1,928 2,049 2,151 6,128 1,928 2,049 2,151 6,128
2015 1,881 1,928 1,977 5,786 1,881 1,928 1,977 5,786
2016 1,959 1,932 1,941 5,832 1,959 1,932 1,941 5,832
2017 1,964 1,947 1,965 5,876 1,964 1,947 1,965 5,876
2018 1,992 1,967 1,951 5,910 1,992 1,967 1,951 5,910
2019 1,973 1,997 2,008 5,979 2,006 2,010 1,980 5,996
2020 1,889 1,977 2,000 5,866 1,928 2,055 2,058 6,041
2021 1,872 1,892 1,981 5,745 1,951 1,972 2,102 6,026
2022 1,872 1,876 1,896 5,643 1,987 1,994 2,015 5,996
2023 1,759 1,875 1,879 5,513 1,899 2,027 2,036 5,962
2024 1,794 1,761 1,879 5,433 1,964 1,935 2,068 5,968
2025 1,885 1,796 1,765 5,447 2,052 1,968 1,940 5,961
2026 1,873 1,888 1,801 5,562 2,042 2,054 1,972 6,068
2027 1,896 1,876 1,893 5,665 2,072 2,041 2,055 6,168

2028 1,892 1,899 1,881 5,671 2,071 2,068 2,041 6,180



EVERGREEN PUBLIC SCHOOLS

APPENDIX B
POPULATION/ENROLLMENT PROJECTIONS

9-12 Total Headcount High School Enrollment Scenarios

Baseline Scenario

9 [ 10 | 11 | 12 [Total B 9 | 10 | 11 [ 12 | Total |
2007 1,926 1,919 2,029 2,115 7,989 1,926 1,919 2,029 2,115 7,989
2008 2,052 2,003 2,154 2,208 8,417 2,052 2,003 2,154 2,208 8,417
2009 2,187 2,047 2,225 2,392 8,851 2,187 2,047 2,225 2,392 8,851
2010 2,229 2,193 2252 2,373 9,047 2,229 2,193 2,252 2,373 9,047
2011 2,191 2,184 2,350 2,322 9,047 2,191 2,184 2,350 2,322 9,047
2012 2,159 2,102 2,334 2,563 9,158 2,159 2,102 2,334 2,563 9,158
2013 2,197 2,192 2,265 2,508 9,162 2,197 2,192 2,265 2,508 9,162
2014 2,123 2,235 2,406 2,517 9,281 2,123 2,235 2,406 2,517 9,281
2015 2,074 2,059 2,400 2,535 9,068 2,074 2,059 2,400 2,535 9,068
2016 2,007 2,124 2,385 2,467 8,983 2,007 2,124 2,385 2,467 8,983
2017 1,983 2,021 2,459 2,405 8,868 1,983 2,021 2,459 2,405 8,868
2018 1,970 2,016 2,276 2,402 8,664 1,970 2,016 2,276 2,402 8,664
2019 2,135 1,975 2,343 2,312 8,764 2,137 1,975 2,343 2313 8,769
2020 2,173 2,102 2,283 2,346 8,903 2,198 2,156 2,342 2,407 9,103
2021 2,166 2,140 2,401 2,284 8,991 2,282 2,217 2,525 2,402 9,426
2022 2,148 2,135 2,439 2,410 9,131 2,331 2,300 2,599 2,595 9,826
2023 2,065 2,115 2,437 2,448 9,065 2,249 2347 2,694 2,670 9,961
2024 2,049 2,034 2,421 2,447 8,951 2,276 2,265 2,754 2,768 10,062
2025 2,049 2,019 2,349 2,430 8,847 2,277 2,252 2,648 2,781 9,958
2026 1,938 2,018 2,336 2,358 8,650 2,151 2,249 2,643 2,675 9,718
2027 1,976 1,909 2,338 2,345 8,568 2,186 2,126 2,649 2,669 9,630

2028 2,068 1,946 2,239 2,347 8,600 2,272 2,159 2,542 2,676 9,649



EVERGREEN PUBLIC SCHOOLS
APPENDIX C

CAPITAL FACILITIES INVENTORY

Building SF per Attached | Detached
ELEMENTARY SCHOOLS ADDRESS SITE (ACRES) | OCCUPANCY ngc & Covered Covered | Portable SF | Modular SF Other Total SF
Play SF Play SF
. 14619-A NE 49th Street
Burnt Bridge Creek Vancouver, WA 98682 11 1988 49,414 4,230 0 6,272 0 500 60,416
14015 NE 28th Street
Burton Vancouver WA 98682 13 1970 40,642 1,500 3,634 10,976 0 200 56,952
. 17500 SE Sequoia Circle
12 2 2,21 2,
Columbia Valley Vancouver, WA 98683 004 60,556 ,200 0 0 0 0 62,756
13003 SE 7th Street  Vancouver,

i 11 201 1 1 ,
Crestline WA 98683 014 60,143 3,76 3,634 0 0 0 67,538
Early Childhood Center 14405 NE 28th Street

20 1989 0 0 0 4,704 0 0 4,704
(Operated by SWCCC) Vancouver, WA 98682
512 SE Ellsworth Road
Ell h 1 1 14 4 4 ),552
swort| Vancouver, WA 98664 0 958 38,0. 0 3,63 8,90 0 0 50,55.
2701 NE Four Seasons Lane
E 11 2 , 2,21 ,272 ),02:
ndeavour Vancouver, WA 98682 008 60,556 00 0 6 0 0 69,028
13501 NE 28th Street Vancouver,
E Flex A . 2 13,2 13,2
vergreen Flex Academy WA 98682 0.88 003 0 0 0 0 3,295 0 3,295
12001 NE 9th Street  Vancouver,
Fi 11 197 4,4 4, 1. 2,
ircrest WA 98684 976 54,400 500 0 3,136 0 500 62,536
3800 SE Hiddenbrook Drive
Fisher's Landi 12 1 49,972 4,01 4 ,
isher's Landing Vancouver, WA 98683 996 9,9 010 0 9,408 0 500 63,890
Harmon 17404-ANE 18th Street 11 1991 49,519 4,020 0 12,544 0 500 66,583
v Vancouver, WA 98684 ! ' ! 7
801 NE Hearthwood Boulevard
Hearthwood 11 1981 49,100 4,500 0 3,136 5,040 500 62,276
Vancouver, WA 98684
19401 SE 1st Street
Illahee 11 2001 55,699 4,016 0 4,704 0 500 64,919
Camas, WA 98607
4400 NE 122nd Avenue
Image 15 1976 54,400 4,500 0 6,272 0 500 65,672
Vancouver, WA 98682
. 10119 NE 14th Street
Marrion 19 1968 40,158 0 3,634 10,752 0 500 55,044
Vancouver, WA 98664
N . 400 SE 164th Avenue Vancouver,
Mill Plain 9 1952 48,565 3,160 0 6,496 0 0 58,221
WA 98684
11405 NE 69th Street
Orchards 13 2004 60,556 2,200 0 3,136 5,040 0 70,932
Vancouver, WA 98662
| 7212 NE 166th Avenue
Pioneer 11 1993 49,519 4,020 0 9,408 0 0 62,947
Vancouver, WA 98682
. . 12601 SE Riveridge Drive
Riverview 11 1976 54,400 4,500 0 3,136 0 500 62,536
Vancouver, WA 98683
Sifton 7301 NE 137th Avenue 10 1958 37,822 0 3,634 11,360 0 0 52,816
Vancouver, WA 98682 ! ! ! ”
. 10500 NE 86th Street
Silver Star Vancouver, WA 98662 12 1973 41,463 1,728 3,634 11,508 0 0 58,333
9001 NE 95th Street
Sunset Vancouver, WA 98662 14 1976 54,400 4,500 0 4,704 0 500 64,104
9301 NE 152nd Avenue
11 2 1 2,21 ,
York Vancouver, WA 98682 003 56,108 ,200 0 0 0 0 58,308
TOTAL ELEMENTARY 269.88 1,065,406 61,745 21,804 136,828 23,375 5,200 1,314,358
- Attached | Detached
Building SF per
MIDDLE SCHOOLS ADDRESS SITE (ACRES) | OCCUPANCY WAC Covered Covered | Portable SF | Modular SF Other Total SF
Play SF Play SF
14619-B 49th Street Vancouver,
49th Street Academy 271 1988 10,799 0 0 1,568 0 0 12,367
WA 98682
13900 NE 18th Street,
Cascade 16.4 2004 110,315 0 6,570 3,136 8,064 1,000 129,085
Vancouver, WA 98684
) 11200 NE Rosewood Road,
Covington 21.45 2006 112,361 0 0 7,840 8,064 1,000 129,265
Vancouver, WA 98662
7600 NE 166th A
Frontier venue, 28 1996 101,046 0 0 17,248 0 2,000 120,294
Vancouver, WA 98682
Evergreen Flex Academy/ |13501 NE 28th Street, Vancouver,
El 2003 El El El El El El [
1Q Academy - see ASC WA 98682 w/Elem w/Elem w/Elem w/Elem w/Elem w/Elem w/Elem
2017 NE 172nd A )
Pacific ne Avenue 17.18 1983 106,581 0 2,946 29,792 0 500 139,819
Vancouver, WA 98684
Shahala 601 SE 192nd Avenue, Vancouver 20 2001 104,298 0 3,224 18,816 0 720 127,058
WA 98683
1112 SE 136th A , V
Wy'east Venue, Vancouver]  5q.gg 1979 118,207 3,840 0 17,248 0 1,000 140,295
WA 98683
TOTAL MIDDLE SCHOOLS 136 663,607 3,840 12,740 95,648 16,128 6,220 798,183

Evergreen Public Schools
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EVERGREEN PUBLIC SCHOOLS

APPENDIX C

CAPITAL FACILITIES INVENTORY

Building SF per Attached | Detached
HIGH SCHOOLS ADDRESS SITE (ACRES) | OCCUPANCY ng c B Covered Covered | Portable SF | Modular SF Other Total SF
Play SF Play SF
14619-B 49th Street, Vancouver,
49th Street Academy w/MS 1988 w/MS w/MS w/MS w/MS w/MS w/MS 0
WA 98682
. 11818 SE Mill Plain Blvd,
Crestwood Business Park Leased Leased 2,642 0 0 0 0 0 2,642
Vancouver, WA 98684
14300 NE 18th Street,
Evergreen 34.4 1969/2007 264,354 0 0 13,748 0 0 278,102
Vancouver, WA 98684
9105 NE 9th Street, V.
Hela reet,  Vancouver, 2.89 2013 69,008 0 0 0 0 0 69,008
WA 98664
7825 NE 130th A
Heritage venue, 45 1999 219,841 0 0 31,360 0 1,700 252,901
Vancouver, WA 98682
13501 NE 28th Street,
1Q Academy (See ASC) ree w/ASC 2003 w/Elem w/Elem w/Elem w/Elem w/Elem w/Elem 0
Vancouver, WA 98682
2205 NE 138th Avenue,
Legacy Vancouver, WA 98683 W/EHS 1987 11,554 0 0 3,144 5,180 0 19,878
Mountain View 1500 SE Blairmont Drive, 41.09 1981 238,075 0 0 9,044 0 3,250 250,369
Vancouver, WA 98683
Union 6201 NW Friberg/Strunk Street, 5475 2007 234,900 0 0 0 11,648 0 246,548
Camas, WA 98607
TOTAL HIGH SCHOOLS 178 1,040,374 0 0 57,296 16,828 4,950 1,119,448
12200 NE 28th Street,
ia Technical A 11.92 1 2014 100,704 100,7(
Cascadia Technical Academy Vancouver, WA 98682 9 983 to 20 00,70 0 0 0 0 0 00,704
TOTAL CCVSC 12 100,704 0 0 0 0 0 100,704
Administrative Service 13501 NE 28th Street, 16.12 1993 0 0 0 70,000 11,600 0 81,600
Center Vancouver, WA 98682
. 3004 NE 124th Avenue,
Maintenance Vancouver, WA 98682 3 1981 7,000 0 0 0 0 0 7,000
) . 2205 NE 138th Avenue,
McKenzie Stadium Vancouver, WA 98682 6 1984 2,000 0 0 0 0 0 2,000
. 13909 NE 28th Street, ’
Transportation Vancouver, WA 98682 9 1960's 9,170 0 0 2,464 0 0 11,634
Warehouse (Central 2205 NE 138th Avenue,
1 1976 25,000 0 0 0 0 0 25,000
Receiving) Vancouver, WA 98684
TOTAL SUPPORT FACILITIES 35.12 43,170 0 0 72,464 11,600 0 127,234
] NE 52nd St / NE 131st Ave,
Future School Site 20.99 N/A 0 0 0 0 0 0
Vancouver, WA 98682
] NE 39th St / NE 162nd Ave,
Future School Site 9.8 N/A 0 0 0 0 0 0
Vancouver, WA 98682
] NE 9th St / NE 136nd Ave,
Future School Site 12.67 N/A 0 0 0 0 0 0
Vancouver, WA 98682
Future School Site NE Sth St / NE 136nd Ave, 6.05 N/A 0 0 0 0 0 0
Vancouver, WA 98682 i
TOTAL SUPPORT FACILITIES 49.51 0 0 0 0 0 [
Evergreen Public Schools Page 2of 2



RESOLUTION #6183

Approval of 2019-2025 Capital Facilities Plan and School Impact Fees

WHEREAS, the Growth Management Act (GMA) requires the County and Cities to adopt a comprehensive land
use plan that, among other things, addresses the provision of public services for future growth and
development and;

WHEREAS, public schools are one of the public services that Clark County and the City of Vancouver and the
City of Camas plans for, with assistance from the school districts and;

WHEREAS, the Evergreen School District has prepared an updated six-year capital facility plan, which identifies
an increase in student enrollment and the need build new classrooms to serve students from new
development and;

WHEREAS, school capital project funding sources are not sufficient to fund the property and classrooms that
are needed to serve forecast growth and;

WHEREAS, Clark County and the City of Vancouver and the City of Camas collect school impact fees from
residential development in accordance with the GMA, the Comprehensive Land Use Plan and the District's
Capital Facility Plan to ensure school facilities will be available to serve new growth and development and;

NOW, THEREFORE, BE IT RESOLVED that the 2015-2025 Evergreen School District Capital Facilities Plan (CFP) is
hereby adopted.

BE IT FURTHER RESOLVED that the District respectfully requests that Clark County and the City of Vancouver
and the City of Camas adopt the 2019-2025 Evergreen School District Capital Facilities Plan for incorporation
into the Comprehensive Land Use Plan and collect school impact fees in the amount of $6,432.00 per single
family residence and $3,753.00 per multi family residence.

EVERGREEN SCHOOL DISTRICT #114

BOARD OF DJRECTOR
\QA’ A

Attem V(/L(/L-’

Secretary, Board of Directors
May 14, 2019
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STAFF REPORT
Minor Amendments to Camas Municipal Code (CMC)
File No. MC19-01

TO Bryan Beel, Chair
Planning Commission
FROM Madeline Sutherland, Assistant Planner
DATE June 11, 2019
Summary

Staff has been working with the development community to receive input on chronic code issues that
have been challenging to administer since the past review cycle. This workshop is a discussion of the
proposed code amendments to the chapters of Title 17 and 18 along with minor edits to chapters in
other titles.

The proposed CMC amendments are provided with the one attachment that shows the draft changes as
strike-through text or underlined.

CMC Section 9.32.050(A)(5) — Public disturbance noises.

Staff have run into issues with interior new home construction noises. By striking exterior, staff can
enforce exterior and interior public disturbance noise regulations.

CMC Section 12.12.010 — Permit — Required & CMC Section 12.12.020 — Permit — Fee — Terms.

Staff has been reviewing existing agreements with franchise utilities in an attempt to ensure that all
agreements are current. During this investigation, staff found verbiage in CMC 12.12 that is inconsistent
with the necessity and practice of requiring encroachment permits from franchise utility companies
doing work within the City rights-of-way.

The current code states that utility franchises do not need to acquire encroachment permits; however,
the engineering division finds it essential to verify potential utility conflicts, traffic control plans, surface
restoration and construction methodology by way of an encroachment permit. The permit is used to
ensure that the utility work is not imposing issues of safety, health and welfare to the general public.
This process also allows staff to identify potential impacts to City utilities and streets.

CMC Section 17.09.030(C)(3) — Preliminary short plat approval.

The development community has proposed to strike out “included” and insert “considered by the City”
to allow the City to consider WDOT’s recommendations instead of requiring the City to add WDOT'’s
conditions of approval to the decision. Staff agrees with this change.

Minor Amendments to Camas Municipal Code (CMC) Page 1 0of 5
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CMC Section 17.09.040 — Expiration.

A subdivision application expires after five years with a possible two year extension while a short plat
expires after five years with a possible four year extension. The development community has suggested
to have the same extension time frame. Therefore staff have proposed to change the extension period
for a short plat to two years.

CMC Section 17.19.020(A)(4) - Improvements, supervision, inspections and permits required.
The development community has suggested an option to subdivide commercial or industrial land
without requiring street improvements until the site develops and goes through site plan review. Staff
requires these improvements for a binding site plan however, depending on the situation, the time
when the improvements shall be completed may be extended to a later date.

CMC Section 17.19.030(D)(2) — Tract, block and lot standards.

Ill

In the past, there has been concern with how the term “practical” has been interpreted. The intent is to

create side lot lines as close to a 90 degree angle as possible to line up with utilities. Staff has proposed

IM

to strike out “shall” and replace with “generally” so practical isn’t taken too literally.

CMC Section 17.19.030(F) — Landscaping.

This section requires a storm facility to maintain a 30 foot setback from a street. Staff have conditioned
in previous staff reports to allow storm facilities to be constructed closer to a street if there is an
enhanced landscaping buffer. Changing this section of code to comply with this condition was brought
forward by staff.

CMC Section 17.21.010(C) & CMC Section 17.21.050(D)

The additions to both Chapters 17.21.010.C and 17.21.050.D are a means of clarifying the link between
Title 17 - Land Development requirements, specifically Chapter - 17.21 Procedures for Public
Improvements and the encroachment permit requirements of Title 12 - Streets, Sidewalks and Public
Places, specifically Chapter 12.12 Excavations. Both the noted language additions are already
requirements under Chapter 12.12.20 and 12.12.040.

Adding them to Chapter - 17.21 Procedures for Public Improvements will ensure that Developers are
aware of the time limits for uncompleted work within the rights-of-way that is outlined in Chapter
12.12.20 paragraph 3, and related financial security as outlined in Chapter 12.12.040.

CMC Section 17.21.060(B)(2)(a)— Contents of Final Plat or Short Plat.

This section references the surveyor’s certificate requirements in RCW 58.09.080 that needs to appear
on a final plat. The development community suggested that RCW 64.90.245 needs to be referenced as
well because it includes additional requirements for a surveyor’s certificate on a plat. Staff agrees with
this change.
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CMC Section 17.21.060(B)(2)(e) — Contents of Final Plat or Short Plat.

The development community has suggested to change “All” to “Public” because “All” means all public
and private which may include homes, fences, sheds, driveways, etc. Staff is not in support of this
change because the intent of “all” is to include all improvements, not just public improvements.

The development community has suggested to strike out “this title and with” and add “CMC Title 17
and” for clarification. Staff agrees with this change.

The next proposed changes are to add clarification at the end of section “iii.” to clarify that the records
will be finically secured in accordance to CMC Title 17. Staff finds it is unnecessary to add this language
because CMC Title 17 is stated above and the current code language will suffice.

CMC Section 18.03.040 — Definitions for development terms. and 18.09.040 Table 2

Staff has interpreted that the front setback is measured from the point that the minimum width of the
lot is achieved on pie-shaped lots. By pushing the house towards the rear of the lot due to setbacks,
“snout houses” will be avoided which is the intent of this section.

Option One: The development community does not agree with this interpretation and has suggested to
delete the “building line” definition and change the language in Table 2 from “yard” to “setback” to
clarify the setback shall conform with the table.

Option Two: Staff finds another solution to this problem is to change the lot width definition so the
definition does not require the front setback to start at the minimum lot width of pie-shaped lots. Since
the intent is to avoid snout houses, adding a garage setback requirement from the front of the house
would be a solution.

CMC Section 18.07.030 — Table 1 — Commercial and industrial uses.

Storage facilities are currently permitted in Light Industrial, Heavy Industrial and Business Park. A
conditional use permit is required in Community Commercial and Regional Commercial zones. Staff is
proposing to prohibit storage facilities in all zones except Light and Heavy Industrial. Community
Commercial zones are intended for retail, professional services, and eating and drinking establishments.
Regional Commercial is intended for merchandise, services of food clusters and some recreational
activities. Business Park is intended for employment growth with a campus like style. Light and Heavy
Industrial are intended for warehousing, research, and storage. Storage facilities do not fit into
commercial or business park zoning, therefore it is proposed to only be permitted in Light and Heavy
Industrial zones because it fits into the character of the zoning.

CMC Section 18.07.040 Table 2 — Residential and multifamily land uses.

A duplex requires a conditional use permit if proposed in a single-family zone. Staff is recommending to
permit duplexes in single family zoned properties and require design review instead of a conditional use
permit. Design review will ensure the duplex fits in with the single family neighborhood character.
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There is a low percentage of multi-family zoned properties compared to single family zoned properties
in Camas. Currently, single family is out-right permitted in multi-family zones. The intent of multi-family
zones are for multiple units, therefore a single family use in a multi-family zone should require a
conditional use permit.

CMC Section 18.09.040 Table 1 — Density and dimensional standards for Single-Family
Residential Zones

The development community is proposing to delete the average lot area row because a minimum and
maximum lot size is stated. Staff is not in support because the average lot size is needed for a short plat
or subdivision to comply with the zoning. If the average lot size is stricken, there could be multiple lots
the minimum lot size permitted which would fit into a different zoning designation.

CMC Section 18.09.040 Table 2 — Building Setbacks for Single-Family Residential Zones.

The development community is proposing to reduce the “side yard flanking a street” setback and
increase the rear yard setback for corner lots to push the house to the front of the lot to allow for a
larger backyard. Currently the setbacks don’t allow for a large enough backyard because both sides of
corner lots abutting a street are treated as two front yards instead of one front and one side yard.

CMC Section 18.13.060(C) — Parking areas.
This change is to correct a typo. “C” is stated twice.

CMC Section 18.18.040 — Submittal and contents of a complete application.
Staff is proposing to strike out this section because Engineering does not need this estimate until the
plans are actually submitted for construction review.
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The sections below were brought forward by the development community, however no specific
edits have been proposed.

CMC Chapter 17.09 — Short Subdivisions

The development community has suggested to allow phasing for short plats because short plats allow up
to nine lots. There were not specific changes to the code submitted at this time. Staff is not in support
with this suggestion because nine lots should be constructed in one phase.

CMC Section 17.11.060 — Subdivisions — Expiration

A subdivision expires after five years plus a two year extension. The development community is
suggesting to allow for an unlimited amount of two year extensions because subdivisions need more
time. The Clark County Code was referenced because they allow for unlimited two year extensions. Staff
is not in support with this suggestion.

CMC Section 17.19.040(B)(12)(c) — Infrastructure standards

The development community is proposing to reduce the distance from the centerline radii of curves in a
subdivision to an arterial which are stated in the Engineering Standards because many times a
subdivision is one lot deep and does not meet the minimum requirement. There were no specific
changes to the Camas Municipal Code therefore staff has nothing to support for this update.

CMC Section 18.17.050 & 060 — Retaining Walls

The development community recommended a separate maximum height for a retaining wall and fence
instead of a maximum height for both combined. This code section has been discussed many times with
staff although no specific changes have been made.

CMC Section 18.55.345 — Final plat approval.

City Councils approves final plats on the consent agenda during meetings. The development community
referenced Battle Grounds Code and is recommending to eliminate council review for final plats and
delegate them to the director or manager.

Recommendation

Staff requests direction from the Commission on the proposed amendments.
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Minor Amendments to
Camas Municipal Code (CMC)

CMC Section 9.32.050(A)(5) — Public disturbance noises.
5. The use of equipment and activities producing intermittent or repetitive noise commonly associated
with site improvements, or exterier-new home construction:

CMC Section 12.12.010 — Permit — Required

CMC Section 12.12.020 — Permit — Fee — Terms.

The permit fee as per the fee schedule established by the city council per resolution, has been paid to
the city treasurer except where the permittee has been exempted by statute, City code, or prior

agreement.

The party requesting such permit shall make application therefor in writing on forms furnished by the
city.

The permits required by this chapter shall be secured at least forty-eight hours prior to the time the
work under such permit is proposed to commence except in emergency cases as approved by the
director of public works.

The applicant if requested to do so by the director of public works, shall file with the director a plan and
profile, and other plans and details as may be required which has been prepared by a professional civil
engineer licensed to practice in the state of Washington or other qualified professional as may be
required showing the location and plan of the work, obstruction or other thing desired to be done or
constructed, and the street, alley, sidewalk or public place to be obstructed, together with a full
description of the nature of such work.

CMC Chapter 17.09 — SHORT SUBDIVISIONS

CMC Section 17.09.030(C)(3) — Preliminary short plat approval.

3. Proposed short subdivisions located adjacent to the right-of-way of state highways shall be submitted
to the Washington Department of Transportation (WSDOT) for review, consideration and
recommendation. This condition may be satisfied as part of the SEPA process. However, if a SEPA
checklist is not required, it is the applicant's responsibility to notify WSDOT of the proposal.
Recommendations from Washington Department of Transportation shall be considered by the City
ineluded-in the conditions of approval for the short subdivision.
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CMC Section 17.09.040 — Expiration.

If the short plat is not recorded within five years of the date of preliminary short plat approval, the short
plat shall become null and void. Upon written request by the developer prior to the expiration date, the
community development director may grant an extension of not more than two feuryears. The director
shall consider economic conditions and such other circumstances as may warrant the extension. If the
director denies a request for an extension, the developer may appeal that decision to the city council by
filing a written notice of appeal with the director not later than thirty days after the date of the decision.

CMC Chapter 17.19 — DESIGN AND IMPROVEMENT STANDARDS

CMC Section 17.19.020(A)(4) — Improvements, supervision, inspections and permits required.

4. Infrastructure for streets, sewer line, storm water, water systems and other utilities for Subdivisions
or Short Plats of Commercial, Industrial and Multifamily zoned parcels that is simply for the purpose of
dividing the land and no actual development of the land is proposed, may be delayed until the time of a
development application or site plan approval that would trigger the need for such infrastructure.

CMC Section 17.19.030(D)(2) - Tracts, blocks and lot standards.
2. Side Lot Lines. The side lines of lots should generallyshat- run at right angles to the street upon which
the lots face as far as practical, or on curved streets they shall be radial to the curve;

CMC Section 17.19.030(F)(6) — Landscaping.
6. Storm drainage facilities, pump stations and other visible facilities shall be required to include a ten
foot L2 landscaped buffering in accordance with criteria in the Camas Design Standards Manual if within
be-setback-a-minimum-ofthirty feet frem-of any street or accessory structure. and-belandscaped-in

. . - DesianS v .

CMC Chapter 17.21 — PROCEDURES FOR PUBLIC IMRPROVEMENTS

CMC 17.21.010(C) = Plans and permits required for public improvements

C. A separate encroachment permit will not be required for development projects subject to Title 17.
All work within the right-of-way will be subject to Chapter 12.12.

CMC 17.21.050(D) — Financial security agreements
D. A performance bond, in an amount equal to the cost of the proposed work within the right-of-way
shall be provided per Chapter 12.12.040.

CMC Section 17.21.060(B)(2)(a) & (2)(e) - Contents of Final Plat or Short Plat
a. A certificate with the seal of and signature of the surveyor responsible for the survey and preliminary
plat in accordance with RCW 58.09.080 and RCW 64.90.245.
e. Certification by the city engineer or designee that the developer has complied with the following:
i \Public LA-H improvements have been installed or financially secured-fer in accordance with the

requirements of CMC Title 17 and this-title-and-with-the preliminary plat approval;
ii.  [PubliciH improvements can or will meet current public works drawing standards for road, utility

and drainage construction plans;
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iii. Original and reproducible mylar or electronic records _of installed lpublic improvements in a [Commented [MS3]: Staff does not support change.

format approved by the public works director or designee and certified by the designing
engineer as being "as constructed" have been submitted erfinancialy-seeured-for city records-

lor financially secured in accordance with the requirements of CMC Title 17, [Commented [MSA4]: Staff does not support change.

CMC Chapter 18.03 — DEFINITIONS & CMC Chapter 18.09 — DENSITY AND DEMENSIONS

CMC Section 18.03.040 — Definitions for development terms. and CMC Section 18.09.040 Table 2 —
Building setbacks for Single-Family Residential Zones.

Lot Area Up to 4,999 5,000 to 12,000 to 15,000 or
sq. ft. 11,999 sq. ft. | 14,999 sq. ft. | more sq. ft.
Minimum front yasd{feet) 20 20 25 30
setback

Minimum side<ya+d-and corner lot rearsase- 5 5 10 15
setback setbac

(feet)

Minimum sidesra+e-flanking a street (feet) 15 20 25 30
Setback

Minimum rearspare-{feet) 20 25 30 35
setback

Minimum lot frontage on a cul-de-sac or 25 30 35 40

curve (feet)

Option Two:
"Lot width" means the horizontal distance between the side lot lines at a point midway between the

front and rear property lines.the-frontof the buildingenvelope:

Lot Area Up to 4,999 5,000 to 12,000 to 15,000 or
sq. ft. 11,999 sq. ft. | 14,999 sq. ft. | more sq. ft.
Minimum front yard (fee()z 20 20 25 30
Minimum side yard and corner lot rear yard 5 5 10 15
(feet)
Minimum side yard flanking a street (feet) 15 20 25 30
Minimum rear yard (feet) 20 25 30 35
Minimum lot frontage on a cul-de-sac or 25 30 35 40
curve (feet)

Note:
2. Garage setback is five feet behind the front of the dwelling.
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CMC Chapter 18.07 — USE AUTHORIZATION

CMC Section 18.07.030 — Table 1 — Commercial and industrial land uses.

Zoning Districts NC DC | CC RC | MX | BP LI/BP | LI | HI
Mini-storage/vehicular storage ® X X | eX X X X X PP
CMC Section 18.07.040 Table 2 — Residential and multifamily land uses.
R MF
Adult family home, residential care facility, supported living arrangement, or housing for the disabled ' G
Apartments p2?
Assisted living ! C
Designated manufactured homes P
Duplex or two-family dwelling - Pi
Manufactured home X
Manufactured home park X
Nursing, rest, convalescent, retirement home ! C
Residential attached housing for three or more units (e.g., rowhouses) X/P
Single-family dwelling (detached) P —-+C
Notes:
1. See Chapter 18.19 “Design Review” for additional regulations.
CMC Chapter 18.09 — DENSITY AND DEMENSIONS
CMC Section 18.09.040 Table 1 — Density and Dimensions for Single-Family Residential Zones
R-6 R-7.5 R-10 R-12 R-15
A. Standard New Lots
Maximum density (dwelling units/net acre) 7.2 58 4.3 3.6 29

o
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CMC Section 18.09.040 Table 2 — Building setbacks for Single-Family Residential Zones.

Lot Area Up to 4,999 5,000 to 12,000 to 15,000 or
sq. ft. 11,999 sq. ft. | 14,999 sq. ft. | more sq. ft.

Minimum front yard (feet) 20 20 25 30

Minimum side yard aad-cermertotrearyard- 5 5 10 15

(feet)

Minimum side yard flanking a street (feet) —+= 10 —28- 10 -5 15 —=6— 15

and corner lot rear yard

Minimum rear yard (feet) 20 25 30 35

Minimum lot frontage on a cul-de-sac or 25 30 35 40

curve (feet)

CMC Section 18.13.060 — Parking areas.
C.-C: Parking lots shall include a minimum ratio of one tree per six parking spaces.

CMC Chapter 18.18 — SITE PLAN REVIEW
CMC Section 18.18.040 — Submittal and contents of a complete application.
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